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OPUJIOCOPUs TIPABA B HAYAJIE XXI CTOJIETUSA
YEPE3 IIPU3MY KOHCTUTYHNOHAJIM3MA
1 KOHCTUTYIIHOHHOM SKOHOMMKH

(BMeCTO NpeancI0BHs)

I'yceitnoB A0aycaiam Aoy IKepuMOBHY

Jupexmop Uncmumyma ¢gpunocogpuu PAH, akaoemux.

Hoporue npy3bst! YUecTHO mnpu3HATBCS, s JaXe HE 3HAK, KaK BECTH ce0s, Kakhe ClloBa
UCTIOJIB30BaTh B TAaKOH TOP)KECTBEHHOW OOCTAHOBKE, B TakoM 3aine. s Hac, akaJeMHYecKHX
JIOJIEH, 3TO HEMHOKKO HEMPUBBIYHAS - HEMPUBBIYHO TOP>)KECTBEHHAs - 0OCTAHOBKA.

3necy Banepuit J{muTpueBnu ymnoTrpeOuia C€iI0BO, YTO 3TO HCTOpPHUYECKas, BO3MOXKHO,
BCTpeua. OJTU CJIOBa s CIBILNAT W BUepa OT HamMx opraHusaropoB. llo kpaiiHel Mepe, 1o
KPUTEPHUIO PENKOCTH 3Ty BCTpPEYy MOKHO Ha3BaTh MCTOPUYECKOH. Takol copepraTenbHBIN
pas3roBop IOPUCTOB U (pritocodoB, Ha MOEH IaMATH, ObLIT TOJIBKO AECATH JIET Ha3al, koraa bopuc
Huxonaesnu TomopHuH y ce0s B MHcTuTyTe rocynapcTBa M IpaBa coOpal Hac, Mbl Beld
JMCKYCCHIO O TPaKIaHCKOM OOIIECTBE, M OHA ObUIa JTOCTATOYHO IUIOAOTBOPHOM, MO KpaiiHen
Mepe, OIHOM U3 HanboJiee MII0JOTBOPHBIX 110 JaHHOM TEME.

A cerojiHst Mbl yke coOpanuch UMEHHO [0 TOMY MOBOJY, KOTOPbIM HE TOJBKO CBSI3bIBACT
I0pUCTOB U (hrstocooB, HO U 00s3BIBAET UX paboTaTh BMecTe - Guitocodus npasa. S gymaro, uTo,
MOYET OBITh, IEHCTBUTEIIBHO 3Ta BCTPEUa MOXKET OKa3aThCsl HCTOPUUECKOI, HO, IO KpaiiHel mepe,
KaKOW-TO BEXOU HE TOJBKO 110 KPUTEPUIO PEAKOCTH, HO U MO CYLIECTBY JENA.

Bens Mbl ceiffuac coOpanuch M BEIEM pasroBOp B CHUTyalluu, Korjaa, s Obl ckaszal,
HaOJroaeTcsl Takoe AaKLUEHTHMPOBAHHOE M, MOXET ObITh, JaXke JAep3Koe NpeHeOpekeHue
(byHIaMEeHTaIbHOW aKaJeMU4eCcKOl HayKoW, B TOM YHCIE M IMpexAe Bcero, (GpyHmameHTaIbHON
ryMaHUTapHOW Haykou. Ceilyac ecTh, Bbl 3HAETE, TAKME OCHOBHBIE NPOPBIBHBIE JIMHUU U TOYKH,
Ha KOTOpBIX JOJDKHA OBITh COCPEOTOYEHAa Hay4yHas M TBOpYECKass MbICIb, 3TO TaKue
HalpaBJIeHUs, KaK SHEpProcHabXeHue, sAepHas SHepreTuka, OMOTEXHOJIIOTUH, HAHOTEXHOJIOTHH U
Tak nanee. M B 3TOI COBOKYMHOCTH BOOOIIE HET MecTa M HE yKa3aHa HU B KakoM BUJE
FyMaHUTapHasi Hayka. A MEX]y TeM sl He [yMar0, YTO BOIPOCHI TEXHOJOTUYECKHE MOYKHO PEIIUTh

0e3 TyMaHUTapHBIX, PUIOCO(PCKUX, TPABOBBIX.
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B Tesucax Banepus JImutpueBnva 30pbKHHA O MPaBOBOWM pedopme s MpoUHMTal TaKoe
yTBepkAeHue: "TexHoIornueckuii mpopsIB BO3MOKEH TOJIBKO Ha 0a3e MeXAyHapOIHO-IIPABOBBIX
crangaptoB". HecomHeHHOE yTBEpKACHHE.

Sl nmymaro, 4TO TEXHOJIOTMYECKUH TpophiB B Poccum TpedyeT Takke HECOMHEHHOTO
W3MEHEHUSI U BBIIPABJICHUS [IEHHOCTHBIX OPUEHTHUPOB. HacTO MOXHO CIlbIIIaTh, YTO JJIs TOTO,
YTOOBl OCYHIECTBUTH 3TOT TEXHOJOTHYECKHH TMPOPHIB, HYXHbI JBE BEIIHM, a UMEHHO: HY>KHBI
(GUHAHCH M HY’KHA OpraHu3alus, MeHePKMEeHT. KoHeuHo, u To u Apyroe Heobxomumo. Ho 3toro
OUYeHb MaJlo, 3TOTO HEJIOCTATOYHO. be3 o, KOTopble cTaBAT mepe co0oi O0JbIINE, BEICOKHE
nenu, 0e3 Jrojiel, KOTOphIE AyMAalOT HE TOJNBKO O TOM, CKOJBKO M KaK UM IUIATST, KOHEYHO,
OCYIIECTBUTH TEXHOJIOTUYECKHI IPOPHIB, OCYIIECTBUTh MOJEPHU3AINIO CTPAHBI - 3TO a0COIIOTHO
HEBO3MOKHO.

U, nymas 00 3TOM acrmiekte, MHE KaXeTCs, ITOT COI03, COBMECTHAsI paboTa (GuiIocopoB u
IOPUCTOB OuY€Hb BakHAa. OHA BakHa BOT IO KaKOW NPUYMHE. DTO MO3BOJISIET, MOAHUMAS 3TY
npo0iieMy IIEHHOCTHBIX OPUEHTHPOB, OONBIINX IeNei, KOTOpble ABUTAIOT JIOIbMH, JBUTAIOT
HApoOJIOM, JBUTAIOT CTPAHOW, HANEATHCS, YTO HAKOHEI-TO BCE 3TO MOXHO TOCTaBUTh Ha
COBEPILEHHO PEATbHYIO U MPAKTHYECKYI0 OCHOBY - PEAIbHYIO U MPAKTUUYECKYIO OCHOBY, KOTOpas
3anoxeHa B Koncrurynuu Poccuiickoit @eaepannu.

A ckaxy npoctyio Beulb. B KoHCTUTYIIMM €cTh ABa MOHATHS: COLUAIBLHOE rOCYapCTBO U
MpaBoOBOE rocyaapcTBo. CKaXXuTe MHE, MOXKATyHCTa, NaKe B HAlled MyOJWYHON JIeKCHKE, HE
TOBOPA YK€ O KAaKMX-TO II€JIEHANIPABICHHBIX YCHIIUSIX UCCIIEI0BATEILCKIUX COOOIIECTB, Pa3Be MBI
4acTO CJBIIIUM M YaCTO KOHIIEHTPUPYEM CBOIO MBICIh U BHUMAHUE HA 3TUX MOHATUAX, KOTOPBIE,
KaK MHE KaXeTcs, I T[OHUMAaHWA M JJs BBISBICHUA aJICKBATHBIX AKCHUOJIOTMYECKUX
TyMaHUTapHBIX OCHOB pa3BUTHA Poccuu, KOHEYHO, UMEIOT UCKIIOYUTEIFHOE BAXKHOE 3HAYCHUE U
KOTOpbIe TpeOyoT paciipoBKH, KOHKPETH3AIMA NPUMEHUTEIHHO K COBPEMEHHOM »JIOXe,
MPUMEHUTEIBHO K HaIllel cTpaHe.

U B 3TOM CcMBICIIe MHE OBl TOKE XOTEIOCh CBOE KPATKOE BCTYMUTEIHHOE CIIOBO 3aBEPIIHTH
TEM, 4TO MbI, (UI0CO(]PBI, OYEHB Pajbl, YTO HAC MPUHUMAIOT 3/1€Ch, B 31aHNH KOHCTUTYITMOHHOTO
Cyma. 1 mbl paccmarpuBaeM KonctuTyuuonHbld Cyn HE MPOCTO KakK BBICIHIEE HOPUIAYECKOE
yUpeKJIeHHEe, HO B TO K€ BpeMs U Kak LIEHTP U TO MECTO, IJe pa3padaThIBAOTCS MPOOIEMBI
dbunocopun mpaBa U OTKyAa HCXOJAT OCHOBHBIE MMITYJIbCHl 3TOTO HAYYHOTO HampaBieHus. U
MO3BOJIbTE BBIPA3UTh TAK)KE€ YBEPEHHOCTh, YTO HAIll CETOJHAIIHUA pPa3roBOp, Kak Obl OH HH
pPa3BEpHYJICS, HANICIOCh, YTO OH OyAET MPOJYKTHBHBIM, YTOOBI OH CTaJl HAYaJIOM KaKOW-TO YXKe

0oJiee KOHKPETHOM U pa3BepHYTOU paboTHI.
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Banepuit JImutpueBuu otkasbiBaercs. 1, koHe4Ho, s1 He MOry Ha ce0s OpaTh HU B KaKOM
CMBbICJIE O0S3aHHOCTH 3aKJIIOYaTh Hamy auckyccuro. Ho xoren Obl BbICKa3aTh OyKBalbHO B
HECKOJIbKUX CJIOBaX CBOE MHEHUE C OJHOW TOYKU 3PEHMsI - C TOYKU 3PEHUsI IEPCIIEKTHUB
IIPOJIOJKEHMS 3TOrO pa3roBOpPa, KOTOPBIA CErOJHsI HA4aJICs, KOTOPBIM KAaK IIEPBBIM pa3roBop,
KOHEYHO, HEM30E€KHO OXBaTbIBaJl OOJBIION KpPYr TEM, CIMIIKOM OOJBIION I TOro, 4TOOBI
MOYKHO ObUIO pa3doupaTh JeTalbHO U MPUNUTH K KAKUM-TO HOBBIM PE3yJIbTaTaM.

3/1ech yKe TaKOW CIOXKET MOSIBHIICS - 3TO IEHTPAJIbHBIN (PparMeHT auHCKON LIKOJIBI, U
MonUIo Kak Obl oboramieHre WHTepnperanuid. S Obl TOXXE XOTEN MONTH B 3TOM OTHOIICHUU
Janbliie 1 00paTUTh BHUMaHUE, YTO Mo MbIKo# y [1natona Haxoqutes kaura "Tumeit", a moj
MBIIIKOM y Apucrtorens Haxogutcs - "Ortuka". W mockosbky Apucrorenb 34ech Yy Hac
OJIMLIETBOPSAET KaK Obl TAKOE IIPABOBOE HA4ajI0, TO UMEHHO Yepe3 3TUKY KaKUM-TO 00pa3oM WJIy,
1o KpaiiHell Mepe, B 3HAUMTENLHON Mepe, uepe3 3TUKY (uiocodus coenunsiercs ¢ npasom. U B
3TOM CMBICJIE Y MEHS OJIHO HHTEPECHOE HA0JII0ICHHE.

Ecnu 51 He ommbarock, pycckas mkosa guiocopuu npaea, no KkpaitHeir mepe, B Toil Mepe,
B Kakoil oHa muia ot CosioBbeBa, UMEHHO HOBropoaues - BOT 3Ta JIMHUS I1OCJIECOJIOBLEBCKAs,
OHa Kak OBl BHECJa HOBOE B MUPOBBIE AMCKYCCHH O (puiocoduu mpaBa B TOM OTHOIICHHH, YTO
OHa BEpHyJa B O3TH JUCKYCCHUM IIOHATHE €CTECTBEHHOI'O IIpaBa, BBICTYyNWJIA IPOTUB
IOPUAMYECKOTO No3UTHBHU3MA. "EcTecTBeHHOE mpaBo” - MOHATHE, OT KoToporo yxke B XIX B.
€BpOIENCKUE IOPUCTBl MOYTH OTKa3anuch. M 31ech, Ha CTBIKE COOTHOILIEHUS IpaBa H
HPABCTBEHHOCTH OHU CTPOMJIA CBOU TEOPHUHU.

Ceroans, Korja s HabIIOAl0 TUCKYCCHUIO, 51 BHXKY, B CYLITHOCTH, TE K€ CaMble MPOOJIEMBI.
OHu ObIIM MOCTaBIEHB B MEPBOM JIOKJIaZe, U B Te3ucax O IMpaBoBOH pedopme, U B
NOCHeAYIOLUX, Koraa BcTall Bonpoc o KoHcTUTyIMu: B Kakoil Mepe 3TO ujeal, B Kakoil mepe
3TO MPOEKT, a B KakOW Mepe 3TO 3aKOH MpsIMOrO JEHCTBUS, KaK TaM 0a30Bbl€ MPUHIIUIIBI
COOTHOCATCA ¢ 0ojiee KOHKPETHBIMU HOpMaMHM, KOTOpble pa3BuBatoTcs? Miu Bompoc, KOTOPBIiA
noctaBmi ['aguc AOnyiiaeBud, KOrja CTaBUT BOIIPOC: Kak, COOCTBEHHO TOBOpS, INPAaBOBBIC
LEHHOCTU CTBIKYIOTCS, COOTHOCATCS, OKa3bIBAIOTCS MPOHUIAEMBIMU MJIsi APYTUX IEHHOCTEH,
HPaBCTBEHHBIX, SJKOHOMHUYECKUX LEHHOCTEN? DTO BeAb NPUHUMUIINAIBHBIN BOIPOC, HA KOTOPBIN
HaJI0 OTBETHUTH, IPUYEM HE B 0011ell popme, a B Takoil popme, 4TOOBI KAKMM-TO 00pa3oM HalTH
pelIeHNEe UMEHHO B IOPUANUYECKON MPAKTHUKE.

To ectb, B Kakoll Mepe MOXXHO NPU NPUHATUU FOPUINYECKU OOS3BIBAIOLIETO PEIICHUS
aneJIMpoBaTh K KAKUM-TO JPYTUM IIEHHOCTSIM MOMHUMO COOCTBEHHO IPABOBBIX LEHHOCTEN WM

MOMUMO OYKBaJbHOTO COJIEpKaHUSI CaMOro 3aKoHAa. MHE KaKeTCs, 3TO B BBICIICH CTETICHH
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aKTyaJlbHble BONPOCHL. S rae-To uurtain (mpaBla, 3TO JAHHBIE YK€ KAaKOH-TO JTaBHOCTH, MOXET
OBITh, COLIMOJIOTH M IOPHUCTHI JIy4YIlle MEHS 3HAIOT, 3TO IMPOCTO Ha MEHS KaK Ha 4YelloBeKa, KOrjaa-
TO BO3JCHCTBOBaNO), yTO B AMepuke npuxoautcs 1 ropuct Ha 200 yenosek, a B SAnonun - Ha 5
TBHICSIY YeJIOBEK. TaM Bce MEHSIETCsI, HO BCE-TaKH BOT IMPOMOPLIUSL.

DTO O3HAYaeT, YTO BCE-TAKU Y KaXKIOro OOIIECTBA €CTh CBOSI Mepa TaKOil IOpUIUYECKH-
MIPABOBOM OTPETYJIMPOBAHHOCTH. M MBI MONUIM, MOXOXKE, MO0 aMEPUKAHCKOMY IYTH M CTalH
HACBINATh, HACHIIATh Hamie obmecTBo ropuctamu. Hy u uyto? TlogHSIIO 3TO, YKPENmWwiio 3TO
HPABCTBEHHYIO KyIbTypy? S He yBepeH. MoxkeT ObITh, Take KaKHM-TO 00pa3oM | Jajio JIOKHEIC
HampaBieHus. Moxer ObITh, OoJiee MPaBWIBHO, JIEHCTBUTENIBHO, BBIIBUTH HEKYIO TaKylO
UCTOPUYECKH CIIOKUBIIYIOCS MEpYy COOTHOIIEHUS TOr0o, UTO Ha3bIBaeTCs, 3aKOHA U
CIIpaBeUIMBOCTH, HPABCTBEHHOCTH W TMpaBa, 0ObIYasi W IMpaBa, KOTOpas CBOMCTBEHHA HaIIeMy
oOmecTBy?

Sl Kak HOUPEKTOp HMHCTUTYTa MOTY BaM CKaszaTb. Sl CTalKUBAlICS C IOPUAHYECKON
MPAKTUKOM, ¥, KOHEYHO, CAMO€ Y MEHsI TSDKENIO€ OUTYIEHHE OT 3TOro. S MOTOM Hayall CMOTPETh
Ha peajbHYIO KU3Hb MHCTUTYyTa. Sl MOTY cKa3zaTh: Ha 95, MoxeT ObITh, HA 99 MPOILIEHTOB BCE
OTHOILICHUSI B MHCTUTYTE, €r0 MO3UTHUBHASA JCATEIHHOCTh OCHOBAaHBI Ha OOBIUAE, OCHOBAHBI HA
KaKUX-TO TaKUX BellaX, KOTOPbIE, €CIU BHIHECTH B CyJI, OHU CpPa3y K€ MOTYT OBbITh MOCTABIIEHBI
110/ COMHEHHE.

Kopoue roBopsi, MHE KaxkeTcs, 3/€Ch NEWCTBUTEIBHO €CTh KaKas-TO OYEHb Ba)KHas
npobiieMa, KOTopasi B X0/1€ Halllel JUCKYCCUU HaMEeTHIIaCh.

N eme onHy Belp MHE XOTeNoch ObI CKa3aTh. 3/ech roBopuia o0 3Tom Bsuecnas
CeMeHOBHUY, 3TO JEHCTBUTENHLHO OUEHBb Ba)KHBIE BOMPOCHI, KOTOPBIE GUIOCOPBI 00CYKAAIOT, - O
MHPOBO33PEHUYECKNX OCHOBAHMSIX YEIOBEYECKOTO CYIIECTBOBAHMS, O KapJIWHAIBHOW CMEHE
[IEHHOCTEHN, KOTOpasi MPOMCXOIUT B COBPEMEHHOM oO1iecTBe. M, moxoxe, IOpUCTOB TOXKE ITH
BOIIPOCHI B KAKOI-TO MEpE BOJIHYIOT.

W Bo3HMKaeT BOMPOC: MOXKHO JIM HAIIM PA3MBIIIICHUS O TaKUX BOT (DyHJAaMEHTATbHBIX
dunocockux Bompocax 3aMKHYTh HAa KaKON-TO KOHKPETHBIM OMBIT KOHCTHTYIIMOHAIM3Ma B
Hallel cTpaHe, uMes B BUAY U TeKCT KOHCTUTYIMH, UMesl B BULy B B 00JIee IITUPOKOM CMBICIIE
ATOT KOHCTUTYIIMOHHBIN Mponecc? XOTUM WM HE XOTUM, HO MbI JKUBEM B TAKOM MHPE, U TaKOB
MyTh, HA KOTOPBIN BcTana Poccus - oH 0003HAUYEH MOHATHEM MPABOBOTO TocyaapcTBa. BoT kak
Hai Gunocockre pa3MbIILICHUS MOTYT OBITh 3aMKHYTHI Ha 3TY PEaTbHOCTH?

To ecTh, MHE Ka)KeTCsI, YTO BCE-TAKU 37/€Ch HAMETUJIUCh KAaKWEe-TO aKIIEHTHI WU KaKue-TO

MOJIXO/Ibl, KOTOPbIE TOBOPAT O TOM, 4YTO (PUIOCO(BI U IOPUCTHI, KOHEYHO, HYXAAIOTCS IPYr B
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npyre. W s 31eck corjaceH, yxe 3/1eCh BBICKa3bIBaJOCh MHEHHUE, YTO €CIM MBI OyAeM Jajblie
POJOKAaTh, KOHEYHO, HAM HYXHO Kak-TO JIOKAJM30BaTh, Oojee OMpelneieHHO 0003HAYHTh
temy. W, KOHEYHO, OYEHb MHTEpeceH ObUl OBl TUCIYT MO BOIPOCY O MpeamMeTe (GuiIocopuu
npaBa, 0 TOM, KaK OHa OTHOCHUTCS U C TIOJUTHYECKOH (uinocopuei, kakue-to Takue Beu. Ho 1,
YECTHO MPU3HATHCS, HE OYEHb YBEPEH, YTO TaKasi AUCKyccus OyJeT II0I0TBOPHOM.

31ech yXKe NPUBOJWIM MHEHUE ABryCTHHA, KOTOpPbIA roBopwi: "S 3Haro, 4To Takoe
BpEMs, J10 TEX MOP, I0KAa MEHS HE CIIPAILNBAIOT, YTO 3T0 Takoe?" Tak U 3/1eCh MOKET 0Ka3aThes,
YTO B 3TUX CIIOpax MbI OOJbIIe 0003HAYMM KaKue-TO paznuums. Kakoe-To Bce-Taku y HAcC €CcTh
npecTaBieHne 00 ATOM MpeaMeTe, U OHO AJIA Hadaja MOXET ObITh JOCTaTOYHBIM. A OBLIO OBl
OoJee 11e1ecoo0pa3Ho, MHE KaKeTCsl, BBIACIUTh KaKue-To 0ojiee KOHKPETHBIE BEIU, HO 3TO yiKe
npeaMeT 00CYKICHHUS.

Ha wmoii B3risi, eciu Bce COCTUHUTH TO, YTO S TOBOPHJI, BMECTE, TO MHE BHJUTCS, YTO
TakoH TeMOW MOTJI0 Obl OBITH Pa3MBIIUIEHHE O TOM, KaK CBSI3aHbl MEXAY OO0 MMEHHO B
KOHKPETHOM OIIBITE HAIIer0 POCCUUCKOro odiecTBa U Poccuiickoro rocyaapcTBa CeroiHs 3Tu
JIBa TIOHSATHUS - COIIMAJIBHOE TOCYJapCTBO U IMPABOBOE TocyaapcTBo. UTo 310 Takoe? Dt 00a
NOHSITHS cymIecTBYIOT B Konctutyruu. Kak oHr CBsI3aHBI MEXTy CO00#?

B xone pa3smpliieHus Haa 3TUM, MHE KaXXETCsl, MOKHO TOJYYUTh OTBEThl HA MHOTHE
BONPOCHl, B TOM YHKCJIE€ U Ha BOIPOC O TOM, KaK B FOPUIUYECKONW MPAKTHKE JIOMYCTUMO
aneJUTMPOBaTh K HEIOPHUIUICCKUM IICHHOCTSM; KaK COOTHOCATCS 0a30BbIC MPUHITUIIBI, KOTOPBIC
HAMEYAIOT KaKWe-TO IEeMM W KOHKpeTHble pemieHus? W nmaxe, s Obl cKa3al, 3TOT OYCHB
HMHTEPECHBIM BOMPOC O YAaCTHOW COOCTBEHHOCTU. DTO K€ TOXKE BOMPOC, UMEHHO TJE 3TH JBE
BEIIH MPOCTO CONUIUCH APYT ¢ apyrom. [Tonnmaere?

A 371ech, KOHEYHO, OYCHb MHOT'O HESICHBIX BOIPOCOB HE TOJIBKO B TOM acCIeKTe, KOTOPBIH
Obu1 TocTaBiieH npodeccopom DUITUTIIOBHIM, HO U TaKOW KIIFOYEBOM MPUHIIUI, HA KOTOPOM
nepkutcs ¢punocodus mpasa, YTO cBOOOIa OJHOTO YellOBeKa Kak Obl OrpaHUYHBAETCS CBOOOIOM
npyroro. J[a? CBoboja 10 mpesena, moka oHa He yrupaercs B cBoboay apyroro. [Ipekpacuo! Ho
9TO MBI, 00JIee UM MEHEee, TOHUMAaeM, KOTJla pedb UAET O CBOOO/IE CIIOBA, O CBOOOIE COBECTH. A
KaK JTO BBITJSIUT, KOTJAa pedb HUAET O YacTHOM coOctBeHHOCTH? O cBOOOME Kak Obl
HEMIPUKOCHOBEHHOCTH YAaCTHOW COOCTBEHHOCTH, B 3TOM ILIaHE, KaK 3TO BBIMJISIAUT? A 371€Ch HET
HUKAKOT0 SICHOTO OoTBeTa. HeT sicHoro oTBeTa.

DTO 03HAYaeT, YTO CaMO ATO MOHATHE €Ie MOXKXET ObITh HE BKIIOUEHO, HE BBEJCHO B
MOJITHOW Mepe B KOHTEKCT (UI0CO(CKO-TIPABOBOTO OCMBICICHUS, (DHIOCOPCKO-TIPABOBOM

KBaJIM(DUKALIHUU.
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Kopoue roBops, 3/1ech MOXHO MHOTO TOBOPUTh. Mosi MbICHb Takas. Sl Obl Tak ckasal,
ecyid Obl MBI COTIACUJINCh, YTO, B 001IEM-TO, JJi Havyaa Bce Heruioxo. J{a? U 6b110 GBI X0potiio,
eciu OBl ATO TONY4YMIIo TpoaokeHue... (Permka: UToOsl HE cTanmo KOHIOBKOI.) Jla, 4ToObBI
HAYaJo HE CTajJo KOHIOM. YTOoOBI OHO OCTaBaJOCh HMMEHHO HAyajoM. A Hadalo HMeEeT

IMPOAOIZKCHUC.

Crenun Baueciaas CemeHoBUY

Ilpezudenm Poccuiickozo ¢punocoghckozo oowecmea, akademux PAH

Moe BbIcTymieHHe OyneT NOCBALIEHO NpoOjeMaM IpaBa U IPABOBOTO CO3HAaHUS B
cOoBpeMeHHOU Poccum B acmekTe Tex mepeMeH, KOTOpble HaOJIroJaloTcsi ceiiuac B COBPEMEHHOU
nuBuian3anuu. [lockonbKy BpeMeHH JaeTcsi Mallo, 1 Oyly Te3UCHO U3JaraTh 3TH UJEH.

Ilepoe. Ceituac 310 yxe obwmas Gopmyina, oHa u [Ipe3uieHToM cTpaHbl OBTOPEHA, YTO
HY’KHO MpaBOBOE co3HaHME (opMHpoBaTh. Bo3HuKaeT Bonmpoc. Y Hac aHTHIIPaBOBOE ITOBEJICHHE,
o0pa3lpl 3TOro MOBEAEHUS PACHpOCTPAHEHBbI, TPYAHO (OpMHpYyeTcs TO, YTO MbI Ha3bIBAEM
MIPABOBBIM 00IIecTBOM. Bo3HUKaeT BOMPOC: MOYeMy 3TO IPOUCXOAUT?

3nech s JOJDKEH crenaTh Takylo HeOousblryro npeamOyny. [lng Toro, 4rtoObl MbI
c(OpMHPOBAIIM OMNpPEJEIEHHOE COCTOSHUE MAaCCOBOIO CO3HAaHUS, HAM HYXHO JOOMTHCS, YTOOBI
0a3uCHBIE LIEGHHOCTH KYJIBTYphl ObUIM COOTBETCTBEHHO M3MEHEHBI M IIPUBEJIEHBI B COOTBETCTBHUE C
U7eaoM IpaBoBOro oOuiecTBa. ba3ucHble IEHHOCTH KYJBTYPBl - 3TO YKU3HEHHBIE CMBICIbBI, 1O
KOTOPBIM XHBET yenoBeK. [loHnmanue cBoOOIbl, paBa, CIpaBeAIMBOCTH, TOHUMAHHUE MPUPOJIBI,
NOHMMAHHUE TPyJa - OTU JKU3HEHHBIE CMBICIBI BBICTYNAIOT M KaK OINpPEAEIEHHBbIE LIEHHOCTH,
KOTOpBIE TIPEICTABIIAIOT COO0H HE MPOCTO aO0CTPaKTHBIE UIEH.

Ecnn oOmiectBo BocpuHUMATh Kak ILIEJIOCTHBIM OpraHu3M, a TaKUE€ aHAJIOTMM BIIOJIHE
YMECTHBI, NTOTOMY 4YTO OHM HMJAYT U3 OOILEH TEOpHUH CUCTEM M PACCMOTPEHHUs OOIIECTBa Kak
CaMOpPa3BHUBAIOIIEICS CUCTEMbI, TO B TaKUX CHCTeMax OO0S3aTeNbHO €CThb WH(pOPMAalMOHHbIE
0JI0KH, KOTOpbIE YIPABISAIOT cUCTEMOM B 1esioM. UM 1o aHanoruu ¢ >KMBbIMM OpraHM3MaMH OY€Hb
4acTO TOBOPAT ceilyac o Oa3MCHBIX LEHHOCTSX KyJIbTypbl. OTo cropaBemuBo, 310 JIHK
COLIMAJIBHONW JKM3HM. JTO MPOTrpamMMmbl, MO KOTOPBIM YEIOBEK CTPOUT CBOKO JEATEIBHOCTH H
NOBEJCHUE. DTH NMPOrpaMMbl OYAyT KOHKPETH3HPOBATHCS B IEJIOM psijie KOHKPETHBIX 00pa3IoB,
nporpamMM. Ho 6e3 3Toro HeBO3MOKHO BOCIIPOM3BOICTBO U HEBO3MOXHO M3MEHEHHE COLUaIbHON

JKU3HHU, €CJIU Bbl OTHU IIPOTrpaMMbl HE IIOMCHSCTC.
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Ecnu 3710 Tak, Torga Bonpoc craBuTcs uHaude. Eciiu Mbl XOTHM rOBOpHTH, OTKYZa Oepercs
HENpaBOBOE CO3HAHUE, JABAWTE IOCMOTPUM, YTO 3TO 3a MPOrPaMMBbl, 10 KOTOPHIM JKUBET YEJIOBEK
B pealbHOM JKU3HM, B ITIOBCEIHEBHOCTH, U COOTBETCTBYIOT JIM ATH IIPOrpaMMBbl Hji€aly IpaBOBOIO
rocyaapcTsa. M Torna Mbl IoiMeM, 4TO 3TO 3a Cpejia U YTO HaJAO0 AEJaTh.

Tak BOT, Bce KOJUIM3MH, CIOXHOCTU C YTBEPXJAECHUEM IPAaBOBON pEryJslUN KaKk HOPMbI
IIOBCEHEBHOCTHU U MIPABOBOI'O CO3HAHMSI KaK HOPMbI IOBCEAHEBHOCTU POCCUICKOMN KU3HU UMEIOT
CBOIO HCTOPHIO, CBOM HCTOpUYeckue KopHHU. M 310 TO camoe, uto FOHI Ha3bIBan apxeTHIaMU
co3Hanusi. OHU HE PePIEKTUPYIOTCS, TO €CTh HE OCMBICIHBAIOTCSA: JIFOJU MIPOCTO 110 HUM KHUBHT,
OHM TIOHUMAIOT, YTO 3TO TAKOE, HO HE OCMBICIUBAIOT 3T0. OCMBICIEHHE 3TOrO Jiena - Jello
¢unocopoB kak pa3. Korma wmbl craBuMm mnpobrnemy pedrekcun Haa 3TUMUA  0a3UCHBIMU
[EHHOCTSIMHA KYJBTYpBI, TO BBl CUHTaiTe, 4TO BBl - B cdepe ¢minocopun. M ecam BBl XOTHTE
OCO3HATh, YTO TAaKOE IPABO U KaK B KYJIbTYpE MpaBa U3MEHSAETCS MOHATHE "TIPaBO", CMbICI 3TOTO
IpaBa Kak EHHOCTH, TO IOHUMAaNTE, YTO BBl 00513aTENIbHO BXOAUTE B cepy punocopuu npasa.

Tak BOT, poccuiickas AEHCTBUTEIBHOCTb, POCCHICKas UCTOpUs (OpMHpOBaja TaK 3Ty
UCI0 TpaBa, 4TO JIUTEIbHOE Bpems Poccus Obuta jgecnotrudeckoil crpanoil. M orpomHOe
IIPOCTPAHCTBO, KOTOPOE JAEpXkaJloCh TOJIbKO Ha BepTuKanu Biactu, rae Llaps - IlomazanHuk
bo>uii N3roTOBIISUI 3aKOHBI, HO CaM 3THUM 3aKOHaM MOT HE NOMYMHATHCS. OH U3rOoTOBIISUI 3aKOHBI
Uil nojmaHHeiX. M B 3TOM cCcMbIcie Ha Hero, kak Ha Ilomasannuka boxbero, He
pPacIpOCTpaHsINCh T€ 3aKOHBI, KOTOpbIE AJIsi €ro IMOAJAaHHBIX ObulM oOs3arenbHbl. Ho u s
NOJJJaHHBIX, KaK Mbl 3HAa€M, XOTSI OHM ObUIM 00sA3aTENbHBIMM, HO TaM ObUI LEIBIA Psii TaKUX
BELIEH, I'/Ie ATH 3aKOHBI MOTJIM HE BBINOIHATHCS, U HE BBIITOJIHAJIUCH, KCTATH.

IIpaBoBble uumem B Poccuro akTMBHO cTand IPOHUKATh IIOCIE€ TOro, Kak Poccus
OCyIIECTBUJIA LENBIA psAJ MOJAEPHU3AUUMOHHBIX pedopM. OHM ObUIM CBSI3aHBI C MPUBUBKAMHU
3amagHoM KynbTypbl. I He Oyny ceifuac pacmpocTpansatbesa. Poccust nonroe Bpems Obuia
TPaIUIIMOHATUCTCKUM 001IecTBOM. U Korja BO3HMKIIA TeXHOTE€HHAas LIUBHIU3AIMS, 3TOT HOBBIN
TUI IUBUJIM3AIMOHHOTO pa3BUTHs (OH BO3HUK cHavaia B EBpone B smoxy Pedopmanuu, B 3moxy
Peneccanca, Peopmanuu u [lpocBemienusi), Torna ObUTH 3aJI0KEHBI OA3WCHBIE IIEHHOCTH JTOM
HOBOW KyJIbTYpbl. S 3TO 00IIECTBO HAa3bIBAI0 TEXHOT'€HHBIM, MOCKOJIbKY OHO-TO HMMEHHO H
pPacKpyTWJIO 3TOT MAaxXOBHK TEXHOJIOTUYECKOTO MPOrpecca U CHENAJI0 CaMOLIEHHOCTBIO
TEXHOJIOTUYECKHE HOBaLMU. B TpaaunmonanucTckux o6mecTBax 3Toro He 0p110. TaM Tpagummu
BbIIlI€ HOBAIIMM, M HOBAILIUS TaM HUKOTJa HE CYMTATIACh CAMOLIEHHOCTHIO.

Poccust nonroe Bpems Oblia TpaJUIMOHATUCTCKUM OOIIECTBOM, HO TOCJE IMPUBUBKU

pedopm Ilerpa, motom pedopm Anekcanapa, moToM OONBIIEBUCTCKONW MOJepHU3anuu Poccus
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MpeBpaTiiach B OCOOBIM THIT TEXHOTCHHOW ITMBWJIM3AIlMH, HO MMEHHO B OCOOBIH THI. OTH
OCOOEHHOCTH OBIIM CBSI3aHBI C TE€M, YTO ILIACTBHI TPAAMITMOHAIMCTCKOW KYJIbTYpPHI 3/1€Ch JIOJITO
COXPaHSLIUCH.

Tak BOT, OIMH W3 ATUX IUIACTOB TPAIUIIMOHATUCTCKOW KYJIBTYPHI B OTHOIICHHUH IPaBa,
CBOOO/IbI, CIIPABENIMBOCTH - 3TUX TPEX OA3UCHBIX KATETOPUH, KU3HEHHBIX CMBICIIOB U IICHHOCTEH
- cocrosin B cnenyromeM. B Poccumn cnpaBemymmBocTh Obuta Bcerna Bbilie mpaBa. [loromy dto
MPAKTUKa OOBIICHHOHN XHM3HU ObLJIa TaKOBA, YTO JIFOJU JKUJIM HE CTOJIBKO IO 3aKOHAM, KOTOPBIC
IUIA BCEX O0IIHeE, CKOJIBKO IO OOBIYasIM.

N 510 OBUTO CBsI3aHO emie W ¢ ucropued Poccun. MHorme Hapojabl BXOAMJIM B COCTaB
Poccuiickoiit UMniepun 10OpOBOIBHO, HO YCIIOBUEM TaKOTO BXOXKIEHUS (s caM HATaJIKUBAJICS Ha
TaKue JOKYMEHTBI) ObLIO TaKOE: MBI HE OyJIeM JKUTh MO BAIlIUM 3aKOHaM, a OyJeM >KUTh IO CBOMM
o0brgasiM. M rocynapblHs WM TOCYJaph MUCAIU: IyCTh UAYT K HAM, 1OJ] HAlly KOPOHY, U )KUBYT
10 CBOMM OOBIYasIM.

BoT Tak BO3HUKIO 3TO OYeHb HHTEpecHOEe OOpa3oBaHHE, TI€ HU OJHA KyJIbTypa He
ucyessa, rae He ObUTto YHH(DHKANMHM KyJbTyp B TOM CMbICIe, kKak EBpoma nmenana, To ecTh
MCYC3HOBCHHE OJTHOCOB, WCYE3HOBEHHME JSTHHYECKUX KyinbTyp. OHH BCe COXpaHWIHCh, HO
BO3HUKIIA Takass OUYEHb CIOKHAs UYEPEcloIOCUIla, MOTOMY YTO B Pa3MYHBIX PEruoHax Mpu
BXOXAeHUH B Poccuio ObUT0 pa3Hoe pa3BUTHE, ObLTH pa3Hble 00bIYan. M KUTh MO 00BIYAsM - 3TO
3HAYUT UMETh pa3HbIe 00pa3Ilbl MOBEJACHUS. DTO JITUTEIIEHOE BPEMsI COXPAHSIIOCH.

Otcrozia, eCTECTBEHHO, CI0KHOCThIO OBUIO YCTAHOBJICHHE €IMHOTO IMPABOBOI0 OOIIECTBA U
€IMHON MPaBOBOM perynanuu. M kak TONbKO BEPTHKAJb BIACTH OcCia0eBaia, Cpa3y HauMHaICS U
cemapaTu3M, MECTHBIE SJUTHl Cpa3y CTPEMHIHCh KaK-TO OPraHHW30BaThCS B CAMOCTOSATEIbHBIC
rocygapcTBa. ITo MOCTOSHHO Obuto. [losTomMy BepTukanb BiacTu st Poccum - 3T0 ycioBue
COXpaHEHHs €€ Kak rocygapctBa. Tak ObUIO Bcerja: Tak OBUIO M B JIOCOBETCKYIO JIIOXY, W B
COBETCKYI0 3M0Xy. MBI UCHBITaTM 3TO, KCTath, B 90-e Tojpl, Koraa oclablieHue BepTUKaIIU
BJIACTH, JIEMOKpaTu3alus, (efepann3aius IpuBelu CTpaHy MOYTH Ha TpaHb pacnaja, IOTOMY 4TO
MajeHbkre ockoiku CoBerckoro Coro3a B permoHax ObUIM BOCCTAHOBJIEHBI. TaM OBLIM CBOH
KHSI3bKH, CBOM IIAPHKH, TaM CBOSI MIUIMIIUS, CBOSI TIPOKYpaTypa, CBOM CY/bI, "BCe CXBA4YCHO U 32
BCe yIulayeHo" - BOT Tak. S1 TyT momaepXy TO, YTO TOBOPUJI yBaKaeMbIH MpPEIbIIyIIun
JTOKJIaTYuK. DTO Obla, MO-BUAMMOMY, BEIHYXKJICHHAs Mepa - Ha3HaYeHHe TYOepHAaTOPOB, TOTOMY
YTO KOrja TyOepHaTop W30paH, OH CTAHOBHTCS HE3aBUCHUMBIM OT BEPTHKAJIM BIJIACTH, W TOTJA

HAYMHAIOTCS BOT 3TH paclaJHble mpoiiecchl. ITo uctopus Poccun.
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Tak BOT, y4uThIBasi, YTO OOBIYAN YACTO B PErMOHAX OBUIM BBIIIE MPaBa, TO, YTO CBSA3BHIBAIIO
monel, 9To ObLIO, CKOpee, HEe MPaBOBOE OOIIECTBO, a TO, YTO HA3BIBAJIIOCH CIPABEIINBOCTHIO.
[Tucanbie 3aKOHBI IOCTOSTHHO HApyIIAIUCh. Y 4T0 OBUIO perynasiTopoM, Kak ObI KOMIICHCATOPOM OT
ATUX HEMPABOBBIX JEHCTBUM BiacTed Ha Mectax? Poccusi - 3TO CJOXKHAasl Belllb, 3TO 30HBI
MIepPECEIICHHs] HAPOOB, CIOKHBIX KIMMATHYECKUX YCIOBHM, MMOCTOSIHHBIX MTOOOPOB, TOCTOSIHHBIX,
TaK CKaszaTh, HEYCTOMYMBOCTEH, B 3aBUCUMOCTH OT TOTO, KaK JCHCTBYET IIEHTpajbHas BJACTb.
3nech TPyAHO OBLIO TapaHTUPOBATH HAKOIUICHHBIE OOTraTcTBa, MOATOMY BO3HHUKJIA HJES, YTO
Jy4Ille UMETh JOCTAaTOK, HeXeln OorarcTBo. B o0mieM, ecTh 1enas cucTeMa 3TUX LEHHOCTHBIX
PEryJiaTOpOB, KOTOPbIE COXPAHUIUCH  KOTOPBIE IO CHUX MOP B OOIIECTBEHHOM CO3HAHUU €CTh.

W nosToMy B HEmpaBoBOM 0011eCTBE (OHO OBLIO U 10 PEBOJIOLIUHU, U TIOCIE PEBOJIOLUU B
COBETCKMI TEpUOJi, Mbl BCE 3TO 3HAaEM; S HE XOUy JIaXXe€ IMOBTOPSThH, 3TO JIMHHO) - ATO TaK
Ha3bIBaeMoOeE "MO3BOHOYHOE" TIPaBo, 3TO TO, YTO HaMMcaHHOE B KOHCTUTYLIMM HUKOT1a BOOOIIIE HE
BBITIOJIHSUIOCh. $I MPOCTO HANOMHIO, YTO JUCCHUACHTCKOE IBMIKEHHE OBLIO CBs3aHO C ueM?
TpeGoBanue, 4ToObl BhIMONHsTIach KoHCTUTYIMS BiacTsMu. M3-3a 3TOro B MCHUXYIIKH Ca)alld
JoJiel. TO OBLII0O HOPMOM, CYUTAIOCH, YTO TAaK HEJb3SI.

Tak BOT, cripaBeJIMBOCTH BHICTYIAJIa KaKk CBOEOOpa3Hasi KOMIICHCAIUs, U IEUCTBOBATH T10
CIIPaBEIJTMBOCTH - 3TO OBLIO MPABUIBHHO.

JeiicTBoBaTh Mo 3akoHY? "3aKOH - 4TO JBINLIO, KyJa MOBEpHYNI - TyAa W Bemwio". "C
CWJIbHBIM HE CYyJIHUCh, C OOraTbiM He psAMCh'. DTO POCCHIICKOE CO3HAHWE, OHO U JI0 CHUX IOp
nokoueBasio. Hy, ects u Takoe, uro "mypakaMm 3aKOH HE mMHCaH", HO BCE paBHO, 3HAETE,
WBanymika-qypadyok - OH ObLI AypavoK, HO OH Bcerna OblT Mypee 1aps, KOTOPBIH Mucail 3aKOHBI.
B poccuiickoM CO3HaHUM 3TO OYEHB CIOKHBIE MPOLECCHI.

Tak BOT, 9TO, KOHEYHO, COCTOSHHME HAIIETO CO3HAHUA. JTO, KOHEYHO, TO, YTO HYXKHO
MOCTOSTHHO TIPEO0JI0JIeBaTh, MPHUAETCS MpeoaoaeBaTh. M 10 cux mop 3To ecTh, €CTh 3Ta mpodiema.

Tenepr monsatue cBoOomabl. [loHSTHE CBOOOABI - 3TO HE TOJIBKO IPABOBOE PABEHCTBO.
[TonsiTie CcBOOOIBI CBS3BIBAIOCH C JKU3HBIO IO CHPABEUIMBOCTH. A CIpPaBeUIUBOCTh B
POCCHIICKOM CO3HAaHMHM M CBO0OOJa B POCCHIICKOM CO3HAHWHM BOCHPHHHMAIIUCH HE CTOJBKO Kak
WHIWBHTyaTbHAs CBO0O/1a, KaK €€ IIEHHOCTh, CKOJIPKO KaK IIEHHOCTh KOJUIEKTUBHOW CBOOObI. OO
stoM mucanu JloctoeBckuii, xopomo Bmamumup ConoBbeB: OBITH PYCCKHM - 3HAYUT OBITH
BCEYEIIOBEKOM, JKaXAaTh IUIAHETApPHOTO OparcTBa JroAei. Mbl MOOWIH  OCBOOOXIAThH
KOHTHHEHTHI, Hapobl. HO ¢ TOUKM 3peHus mpaB dyeIoBeKa y HacC BCeraa ObUtd MpoOIeMBI.

OTH CTEPEOTHUIIBl, apXETHNbl JOXKWIM JI0 Hamux JHeW. [;me-To oHM  ceifuac

BUJOU3MCHAKOTCA, H celyac aKTHBHO BUIOAOU3BMCHAIOTCA, HO OHH COXPAaHUJIHCEH. I/I, KCTaTHy,
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MMOHUMaHHEe CBOOOIbI KaK KOJIJIGKTUBHOW CBOOO bl O0YCIIABIMBAIO OCOOYIO IICHHOCTh OOIIMHEI, a
MIOTOM - IIEHHOCTb MPOW3BOJCTBEHHOIO KOJUIEKTMBA B Halled COBETCKOW ku3HU. W nroam
MIEPEHOCHIIN, KCTATH, TSATOTHI IEPBBIX pedopM 90-X T00B, TOTOMY YTO OHH JKUJIH B KOJJICKTUBAX,
U XOTS TaM HUYEr0o HE MOJIyYaad, HO BCE PaBHO 3TO OblIa HAJAEKAA Ha TO, YTO KHU3Hb OYyIeT
aydiie. YATH ¢ paboThl, OCTaThCsl 0€3 HMYEro - CUMTAJIOCh, UTO 3TO Kpax, XOTsA Ha 3TOM paboTe
TOXE MOT Y€JIOBEK UyTh JIM HE T'0JIOJIaTh, HAa 3aBOJIaX HE BHIIIJIAYMBAJIM JICHBIU U TaK JaJiee.

Ceituac 310 Bo MHOroM u3MmeHsiercsi. Ceifuac ecTh UcCleOBaHUs, KOTOPbIE MOKA3bIBAIOT,
YTO OTHOIIEHUE, OCOOEHHO MOJIOJBIX JIFOJIeH, K MPOU3BOJICTBEHHBIM KOJUICKTHBAM W3MEHSETCS:
€CJIM paHbllie 3TO ObUT BTOPOI IOM ISl YelIoBeKa, TO TEMepb 3TO MPOCTO MECTO, T/ie 5 MOIydaro
3apaboTok. U 1 He X0uy CKazaTk, 4TO 3TO XOPOIIIO, HET, 51 HE X0y TO CKa3aTh.

DTO BCe BMECTE CO3/aeT TOT (OH U Ty OCHOBY, Ha KOTOPOM ceiluac HYXHO peliaTh
npo0JeMy MPaBOBOTO CO3ZHAHUSI.

Kak 310 MOXHO, M 4TO TyT BaxkHO Aenath? KoHEUHO, 3aKOHOTBOpUECKas EATEIbHOCTh
BakHa. BakHO oueHb, YTOOBI JIOAM BBIMOJIHSAIN 3aKOHBI, U KOHCTUTYLMS Kak BBICIIMN 3aKOH
rocyJapcTBa JI0JbKHA COOTI0IaThCS.

Ho moka B KynbType Tak HUKOTJa HE OBIBAaeT, YTOOBI JIOAM YHPABISUIUCH TOJBKO
ujeanamMu, TOJIbKO HEKUMHU UAESIMH, KOTOpbIe caMU MO cebe MpaBUIIbHBIE, U XK€ BCE JIIOAU UX
pa3eniioT, HO eCM HEeT 00pa3loB MOBEAEHUS, ACATEILHOCTH IO BBIMOJHEHUIO STUX HJIEH, ITH
WM HUKOT/Ia HE NPHUBUBAIOTCS, OHHU OCTAIOTCA aOCTPAKTHBIMH MEUYTaMH, YCTaHOBKAMH,
IICHHOCTSIMH, I[CIISIMH.

3HauuT, peub UAeT 0 GopMUPOBaHUU 00Pa3I[OB MPABOBOTO MOBEIEHUS - O POPMUPOBAHUH,
noJJepKaHUU. B 3TOM OTHOIIEHHHU Hallla )U3Hb OYEHBb IUIOXO YCTPOEHA, MOTOMY UTO 00pa3lioB
MPaBOBOTO MOBEICHUS Majlo, U OHM He mojaepxkuBatorca. Keratu, CMU, koTopbie OKa3bIBaOT
OTPOMHOE BIIMSIHUE HA HAIlle CO3HAHUE W MPOTPAMMUPYIOT €r0, B OCHOBHOM TaK YCTPOEHBI, UTO B
MOTOHE 3a CEeHcallue OHM KaK pa3 COBEpIIAIOT albTepPHATHBHYIO paboTy. OHUM He 00pasilsl
MPABOBOTO TIOBEJICHUS MPOMAaraHIupyIOT, a Kak pa3 HAoOOpOT, KOrjJa Thl BUAMING,  Kak
COBEPIIAIOTCS MPECTYIUICHHS, a 32 HUX YeJIOBEK MU3EPHOE HaKa3aHWE HECeT WK BOOOIIE HUYETO
HE HECEeT. JTHU CEHCallMh HUAYT IO TEJIEBHJACHUIO, U HApOJ NPUBBIKAET K 3ToMmy. [IpaBuibHO
MUCAIA, 4YTO TIOXOPOHBI SIMOHYMKA, KpPUMHHAI CcTan oOpasimoM. Bce 23To, KOHEUHO, He
croco6cTByeT (hOopMHPOBAHUIO OOpa3IOB MPABOBOTO MOBEACHHUA. A 3TO ceddac OJHA U3 CaMBIX
Ba)KHBIX BeEIllell B HAIIIEH >KU3HU.

N nocnennee, yto s Xo4y cka3arb. Hamo emie moHMMaTh, 4TO MBI CelyYac >KMBEM B

epeaome MI/IpOBOI\/’I OUBUIIN3allUH. MensieTcs THI OUBHUIIM3aJUOHHOTO pPa3BUTUA, CTPATCTUA
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pa3BuTUs IUBMWIM3aNMU. Kak 3TO CKakeTcs Ha MpaBOBBIX OTHOWICHHSX? S ObI YTO BBIIETHI
3neck? Ceityac 310 00CyX/1a€TCsl OYEHb AKTUBHO, B TOM YHCIIE, U 110 POOIeMe MpaB YeI0BeKa.

Ecth wuaes mpaB dYelloBeKa €BpOINEHCKas, T/€ TMpaBa uYeJIOBEKa CBS3aHBI C
WHIVBUIYAITBHBIMU CBOOOJAMHU; a €CTh WJes IMOJYMHEHHUS TpaB YeJIOBEKa IpaBaM Hapojaa
KOJUIEKTHBA, 3TO OoJiee TPAAUIIMOHAIUCTCKUIA MyCTh, KOTOPbI CBOWCTBEHEH, NOMYCTHUM, A3HH,
a3MaTCKUM OOIIIECTBAM.

B Kurae, nanpumep, ceiiuac odeHb ycwieHHO oOcyxknarorcs Jlu 1I3ze Yay(?) (310 OBLT
Takoi mpaBoBen) ujaer biroHun. DTO mBeHApCKUil IOPUCT, KOTOPBIN B Hauane 19 Beka pa3Bui
9Ty UJCI0 HAIMU KaK MOJMUTUYECKON OOLIHOCTH, MPaBOBOM OOIIHOCTH. BIIOHYM, Kak HM3BECTHO,
pasnensan (oiabk (HapoJ) Kak IMPaBOBOE TOCYAapCTBO W MPaBOBOE OOLIECTBO M HAIUIO Kak
ATHUYECKOE OOIIHOCTh, OH pazaessul 31o. OH nucan: "Jlac dhonbk UCT aifHe pexTc mep3oHe", TO
ecTh "00ILIECTBO €CTh MPABOBAs JIMYHOCTB'. DTO IJIABHOE B OOILECTBE - IPaBa JIMYHOCTH.

Ceituac B Kutae 5T uaen HayMHAIOT OYeHb aKTHBHO oOcyxnaTthcs. Ceituac mpobiema
UJIET - KaK COCJUHUTH MpaBa HapoJa M MpaBa 4yeloBeKa, STU JABa BekTopa. M 3To, HaBepHOe,
Oynymiee. [loToMy uTO celuac OMBIT MOKA3bIBAET, YTO TOJ BUIOM COOJIIOJCHMS TPaB YeIOBEKA
yCTPamBalOTCs BOWHBI, OOMOEKKHN M TaK Jaiiee, KOrJaa MPecieIyloTcs COBCEM HHBIC IIeNH, YeM
YKpeTIeHHe MpaB 4yeloBeKa. YCTPauBaIOTCsA T'yMaHHTapHbIe KaTacTpodsl, kak B CepOuu, U Tak
nanee.

Tak BoOT, »TO oOYeHb BaxkHas mpobOsema. Ceifyac, Korjga BO3HUKAET TioOamU3aIus,
BO3HHMKAIOT HaJHAIMOHAIBHBIE 00bennHeHus rocyaapcts. U BoT o0weaunenHas Espomna - EQC -
3TO O4YEHb XapaKTepHBIM MpUMEp TaKOro HaTHAIIMOHAIbHOrO o0bemuHeHHs. Ho Tyt cpasy
BO3HUKAeT MpoliemMa MpaBOBOro peryiupoBaHus. HyxHo mnepenaBaTh 4YacTh (PyHKIMNA TeM
BJIACTSIM, KOTOPBIE HWHTETPAIBHBI, TaK CKa3aTh, OOECHEYHMBAIOT BOT 3Ty HWHTETPAIUIO0 U
[IEJIOCTHOCTh HOBOTO 0O0BbeauHeHus. Hy, ¥ TyT BOSHHKAIOT KOJUTU3UH, KOHEYHO, KOT/Ia MPUICTCS
MOCTYNUTHCS HAIIMOHATBHBIMU KaKUMH-TO MHTEpEecaMu BO UMs oOLIMX MHTEepecoB. BoT kak 3To
Oynetr mpoucxoautb? M kak Tyt OyayT mpaBoBble MpoOJIeMbl permarbesi? ITO HOBas 00JACTh,
KOTOPYIO HY>KHO HCCIIEIOBATh.

HyxHO mccaenoBaTh TakKe M TO, YTO OYJET MPOUCXOAMTH C NpaBaMH YeJIOBEKa B ITUX
YCIIOBUSIX.

Celiuac HOBbIE TEXHOJIOTHH BBIJBUTAIOT HOBBIE MPOOJIEMBI B peaTu3allii MpaB YeloBeKa.
OTO CBS3aHO C BO3MOXKHBIM TEHETHYCCKHMM MAHHITYJIHPOBAHHEM YEIIOBEKOM, C BO3MOXKHBIM
U3MEHEHHEM €ro TEJIECHOCTH. 3JieCh Cpa3y BO3HUKAaeT Ienas HOoBas O0JIAaCTh MpaB 4YeJOBEKa,

IMOTOMY 4YTO IIpaBO YCJIOBCKA - 3TO €CTCCTBCHHLBIC ITpaBa. n CDYKYHMa IIpaBHUJIbHO HaIMCall, 4YTO

11



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

eciu OyZieT U3MEHEHa IPUpPO/IHas, OMOJIOrHYecKas OCHOBA YEJIOBEKA, KaK ObITh C €CTECTBEHHBIMU
npaBaMu 4esioBeka? Ito mpobiema.

N BrOpas mpobiemMa - 3TO TOSBICHHE HOBBIX BHUAOB HACWJIMS, TaKuX, Kak
nporpaMMmupoBanue jgudHoctd. Y Opuxa ConoBbeBa, Hamero ¢uiocoda, ects Takas pabora
(oueHb UHTEpECHAas, Ha MOM B3IJIsA), KOTAAa OH TPU JEKJIapalluy IpaB 4eJI0BEeKa HHTEPIPETUPOBAII
tak. IlepBas gexyapanus - 3TO y4eT ONbITa CBOEBOJMS MOHApXMM W JIMKBUJIALMHM 3TOrO TUIA
HacCWINs KaK CBOEBOJIMS MOHAapXHUU. BTOpoe - 3TO ONBIT pEIUTUO3HBIX BOMH U HUJies JIMKBUAALNUN
HaCWINs KaK PEJMTHO3HOrO MPECcieI0BaHus, MHAKOMBICIHS. M TpeThe - OmbIT TOTAIUTapU3Ma C
1949 ropa, Korjna BO3HUKJIA COBpEMEHHas ujes mpas udenoBeka. Ho celiyac BO3ZHHMK HOBBIM BHJ
HACHUJIUS - 3TO MH(OPMALIMOHHOE HACUIIHE.

Korga-to toBapumny CtaquH TOBOPHWII, YTO M KakK CAENaTh, YTOOBI KOIIKA TOOPOBOJIEHO
mu3ana ckunuaap? Hano et Hamas3aTh 1101 XBOCTOM, M OHa OYyJeT JIM3aTh CKUIINAAP COBEPIIEHHO
n06poBoabHO. CpelicTBa MaccoBOM MHPOpPMALIMU MHAYe cedac noctynaioT. OHU HE CKUIIUIapOM
CMas3bIBaIOT, CKOpeil, a MegoM Hac. Ho oT 3Toro, oT TOro, 4ro Ml ce0s BeleM Tak, KaKk HyXHO IO
TUM IIporpaMMaM, 3TO KaK pa3 TO, 4YTO M €CTb. JTO CBOoeoOpa3Hasi INPOMBIBKA MO3IOB,
(dopMHpOBaHKE TaKOH JIMYHOCTH OJHOMEPHOH, (POPMHUPOBAHNE KIIMIIOBOTO CO3JaHHS - B OOIIEM,
3TO ceiiuac MaccoBO€ SIBJIEHUE, U TYT BO3HUKaeT mpobiema. Kak ObITH € 3THM, KaK COCTUHHUTD
cBOOOTy Ipecchl ¢ MpobsieMoil HHPOPMALIMOHHOTO HacHIIns?

OT0 HOBbIE MPOOJIEMBI COBpeMEHHON nmBmin3auuu. U 3necs u guiocodam, u ropucram
€CTh, 0 YeM NIOroBopuTh. Bee. U ecTh, Hax yeM moayMars.

Xopou1o ObIIO CKa3aHO 3TO BCE, HO, IEHCTBUTENBHO, 00pa3libl HEMPABOBOTO MOBEACHUS,
s TOBOpWJ 00 3TOM, y Hac ceifuac JOMHHUPYIOT, U, B OOIEM, 3TO TOXKE MOYTH HAOIII0JaeMblii
¢akt. TyT BENHMKHMX COLMOJIOTMYECKUX HCCIIEIOBAaHUI HE HYKHO. MBI BUIMM, YTO JIIOJH,
KOTOpBIE, C TOYKH 3pEHUS POCCHUICKOW TpaJulMy, HENpaBelIHO HAXKWIM KaluTajl, Be3Je
Ha3bIBAIOTCA OYEHb YyCHEUHbIMH JoAbMU. OHM BBIIBUTAIOTCS B KadyecTBE 0OpasloB,
noapaxaHus U T.A. MOXHO TYT TOBOPUTH 00 ONpeJeNeHHBIX Bellax W B KyJIbType Hallei,
MOTOMY YTO KPUMMHAJ, KpUMUHAJIbHBIE TUAJEKThl HAUMHAIOT BXOAUTH B HAIlly TTOBCETHEBHOCTb,
MBI HAYWHAEM HCIIOJIh30BaTh ATy (PeHIO0 B OOBIYHBIX Oecemax. ITo Bce Habmomaempie GhakThl. A
BOT IMHAMUKA 3Ta €CTb.

MBpl, KcTaTH, ¢ COIMOJIOTaMH OYeHb aKTHUBHO paboTaeM. Sl ccwliaics, mo3zaByepa y Hac
OblT Ha cekuuu Haue "duiocodus, COMONOTHS U MCUXOJOTUS MpaBa" OYEHb MHTEPECHBIN
JOKJIaJ Ha 3Ty TEMY O T€X U3MEHEHUSX B IIPABOBOM IMMOBEACHUU U 00 M3MEHEHHUSX, CBA3AHHBIX C

HAalllUMHU 3KOHOMHWYCCKNUMU MHHOBAITMOHHBIMHU ITPOLCCCaMU.
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To ecTp 5 XOTeN MOANEPKATH ATY UICKD O TOM, YTO 3TO JEHCTBUTEIBHO BaXXHO, HO JUIS
TOT0, 4TOOBI 3TO 00CYXJaTh, HYXHO, JEHCTBUTEILHO, IPOCTO OYEHb CY3UTh Temy. Ceiiyac Mbl
3HAKOMHJIUCH C 3TOM MPOrpaMMOM, TaK CKa3aTh, MBI BCE CIIEKTPBI pa300paiu, a JaJbIIe HAI0

IIPOCTO CYy’KaTh TEMY U TOBOPUTH O KOHKPETHBIX BEIIaX.

**k*k

3opbkun Banepuii IMuTpueBu4
IIpeoceoamenvy Koncmumyyuonnozo Cyoa Poccutickoii @edepayuu,

npogeccop, 0.10.H.

dusiocodusi npaBa: NpouLIoe, HACTOsIIEE H OyayILIee

CeromHss Mbl TEpEeKMBaeM HCTOPUYECKHI MOMEHT, COOpaBIINCh B BEIMKOM TOpOJE, Kyaa
HEKorja Ipuexana roHas npuHuecca AHransT-LlepOcTckas W rae oHa, CTaB MMIepaTpulel
Ekarepunoit Brtopoil, mbITajiach COECIUHUTH JOCTABIIYIOCS €M B HACIEACTBO BapBapCKyrO
NENCTBUTENBHOCTH ¢ duocodueit, ¢ Gumocodueii mpaBa — uepe3 BonbTepa u Ipyrux BETHKUX
€€ MPEJACTaBUTENEN TOTO BPEMEHMU.

[TamsATyst 00 ATHX UCTOPUYECKUX BEXaX POCCUIICKON UCTOPUM, CETOHS Mbl pa3MBbIIILIsEM
0 TOM, KyZia UJIEM, 3a4€M, KaK JOJDKHBI UATH, YTO J€NaTh, KTO BUHOBAT, U OCO3HAEM, YTO MBI HE
OTTOPOKEHBI OT BCETO MHUpa CTEHOH, a KMBEM B TJI00AIbHON NEHCTBUTENHLHOCTH — C TOYKHU
3peHUs UM DKOHOMHKHM, M TOJUTUYECKUMX OTHOLICHWH, U MpPEekKIe BCEro, KOHEYHO, IpaBa.

HpaBOBOC 06H_ICHI/IC O6T>C,I[I/IH}ICT ceityac KOHTHUHCHTHEI, JIIOI[GI‘/'I, CTpaHbl 1 IUBUJIN3AlIUU. OTCIOIIa

13



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

BO3HMKAeT IOTPEOHOCTh B OCMBICJICHHH BONpOca O CYUIHOCTM W HpPUPOAE Beulel, u
CJIeZIOBaTeNIbHO, HEOOXOIMMOCTh B 0OpalieHuu K ¢puitocopckoil Mpicau. be3 3Toro HeBO3MOKHO
NPaBUWIBHO CTPOHUTH JIIOOYIO TOCYAAPCTBEHHYIO IMpOrpamMmy, JIOObIe WHCTHTYTHI, Oyab TO
HKOHOMHYECKUE (PYHKIIUH TOCyIapcTBa, pepOPMHPOBAHNE SKOHOMUKH B IEJIOM, TOCTPOCHHUE U
pa3sBUTHE 3aKOHOJATEIbCTBA, KOMILJIEKC KOHKPETHBIX T'apaHTUH NpaB M CBOOOJ 4YeloBEKa U
IpaXXJIaHHHA.

Hama Konctutynus siBisercs OJecTAIMM MPUMEpPOM TOro, uto 0e3 ¢umiocopuu mpasa
HEBO3MOKHO XUTb. IIoTOMy 4TO B OCHOBE HBIHEIIHEW poccuickod KOHCTUTYLHH JIEKUT
riyOOKO€ T'yMaHHUCTMYECKOE IOHMMAaHUE IpaB M CBOOOJ 4YelloBeKa, KaK NPHUPOKICHHBIX U
HEOTYY)KJJaéMbIX IO CBOEMY XapakTepy, KOTOpbI€ JOJDKHBI ObITh TIapaHTHPOBAaHbI B 3TOM
KayecTBe.

Takoe mnoHMMaHME TpPULIO HE cpa3dy. S DNOTOMYy U YHNOMSHYJI O BEJIHMKHX
IPE/IIECTBEHHUKAX: BEJIMKWE MU CBOOOJBl M PABEHCTBA, NOPOXKAECHHblE PpaHIy3CKOH
PEBOJIIOLIMEH, 3aBOCBAJIM BEChb MHUpP, HECMOTPS Ha TAMOXKCHHbBIE TI'DAHMULIBI U IOJIUMTHYECKHE
Oapbepsl. Hukakue apmum He yxaepkanu ux nobenHoe mectBue. Ho uaen He BHocATCS
ABTOMATUYECKU B OOILECTBEHHOE CO3HAHHWE: OHM JOJDKHBI ObITh BOCHPHUHATHI UM, U CaMoe
[JIaBHOE, UX HEJb3sl B HEM HACUJIBHO YyJEpKHUBaTh. Hy»HO NOCTOSSHHOE OTPOMHOE ITPHIIOKEHUE
CHJI 4YeJOBEYECKHUX, YTOObI XPYIKHE POCTKH MpaB M CBOOOJ CMOITH BBDKHTH U B3PacCTH, B
OCOOEHHOCTH Ha TaKOW HETPAJUIIMOHHOM JJII HUX TOYBE, KAKOW SIBIIAETCA HaIlla POCCHUMCKas
JIEHCTBUTEIIBHOCTD.

Ilonararo, 4TO 3TO COENMHEHUE MJEH M IOYBBI MCIOJBOJIb TOTOBWJIOCH B IIOCIEIHHE
COBETCKHE JAECATWIETHS] MMEHHO Ha OCHOBE (MIOCO(CKO-NIPABOBOTO OCMBICIECHUSI TEOPHM
[IPABOIIOHUMAHMSI, KOTOpble ObUIM 3aJI0’K€Hbl HAIlMMU IpaBOBEJAaMH, M TIPEXKAE BCETO
Bbl1aromuMcs ¢punocopom mnpasa Biaanukom CymbaroBuuem HepcecsHiiem. 9To UM MUPOBOTO
macmtaba. Poccuiickast MbIciab, poccuiickas Quiocodus, poccuiickas ¢uiiocopus mpasa B
COBETCKMX YCJIOBUSX OTHIOAb HE JErpaJupoBajM, HANPOTHUB, OHU YCIIEIIHO Pa3BUBAJINCH.
Hpyroe pemo, uyto oHUM He ObuM BocTpeOoBaHbl. CeronHAUIHAS JEHUCTBUTENBHOCTb, B
O0COOEHHOCTH B YCJIOBHSIX KpH3HCa, ITOKA3bIBAET, YTO ee Bpems HacTajo. C 3TOi TOYKH 3peHUs
Hallle COBMECTHOE ¢ (puitocodamu 3aceaHne 03HAMEHYET Haualo JABMXKEHHS 110 IPAKTHYECKOMY
NYTU pealu3alii Hay4YHbIX JTOCTHXKEHUH B Teopuu M (punocoduu npasa. Ho Temoii ero Bce xe
ABIIAIOTCA Quiiocodust MpaBa U MPUHIUI UCTOPU3MA, TOCYJIAapCTBO M MPABO Ha MEpPEKpecTKe
uctopuu. Tak Obl s1 Ha3BaJ KOMIUIEKC IPOOJIeM, KOTOpbIE MHE MPEJICTaBIISIIOTCS HHTEPECHBIMH B

HACTOSIIIIUHA MOMEHT.
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AnrnocakcoHckas ¢uinoco(cko-npaBoBas TpaauLusa Oa3upyeT CBOe NOHMMaHME IpaBa
Ha KIJIIOYEBOM IIOHATHM «BEPXOBEHCTBO IpaBa», W Ha 3Ty TemMy B 2007 romy B
Koucturynmonnom Cyne Poccuiickoit @enepanu cocrosiiack COBMeCTHast ¢ MexayHapoaHou
accolanyei I0puCcToB coaepxkarenbHas KoHpepenus. KoHTHHeHTanbpHas cucTeMa rnpasa uaeT
OT JIPYroro MOHATUHHOTO psAja U 0azupyercs Ha MOHATHH «IIPaBOBOE T'OCYAAPCTBO» — TOM, UTO
B35TO B OCHOBY Hamed Koncrutynuu. HyXHO OTMETHTB, YTO 3TO NOHATHE BO B3aUMOCBS3U C
peamusimu XX| cronmeTus emie KAET CBOCW JOKTPHUHAIBHO-KOHLENTYalbHOH pa3pabOTKH, 4TO
noTpedyeT TECHOTO COTPYAHUYECTBA IOPUCTOB U (PHIIOCO(OB.

Korna rosopsat o ¢gunocoduu npasa 1 0 IpaBOBOM T'OCYAAPCTBE B ITI00AJILHOM MUPE, TO
IIOpOIl BO3HMKACT BIIEYATJIEHUE, YTO Mbl MMEEM JEJIO0 C HEU3BECTHBIMM BEIUYMHAMU BPOJE
TauHCTBEHHOT'O OCTpOBa ATJIaHTHJa B TYMaHHOCTU AHJpomenbl. Ho BMecTe ¢ TeM MOHATHO, YTO
¢dmrocodus mpaBa — 3T0 HEUTO CYIIECTBEHHOE, IIPOHHUKAOIIEE B TIIyOMHHYIO CYIIHOCTH BEIIECH.
CasToll ABryCTHH, KOTZla CIPAlIMBaIM €r0 O BPEMEHM, TOBOPWIL: «Sl BHKY M UyBCTBYIO €I0, B
0COOEHHOCTH MO CBOEH COOCTBEHHOH TrojOBe, BOJOCaM U IPOYMM BelllaM, HO HE MOry
OINpEeAENnTh, TO JIU Mbl UAEM CKBO3b BPEMs, TO JHM OHO HJIET CKBO3b Hac». TakoBa M 3ajaya
¢dmrocodun nmpasa — MPOHHUKAs B CYIIHOCTh MTPABOBOTO FOCYIAPCTBA, OCMBICIHUTD 3Ty CYIIHOCTb,
4TOOBI YCIIEIIHO JBUTATHCS M0 MyTH peaTu3alidu HUJeH IPABOBOTO rOCY1apCTBa.

KoHneuHo, 3T0 O4YeHb clokHas 3afada. Mbl HaXoAMMCs €Ule B caMOM Hadaje IyTH, U
CJI0KHOCTb, MHE KQ)KETCSl, 3aKJII0YAETCS B TOM, UTO €II€ CBEKa MaMsITh O HETraTUBHOM MpaKTHKE
BOIUIOIIEHUS HEKOTOPBIX punocodckux uaeu (Hampumep, uaei mapkcusma B CCCP, nemenkoit
¢mrocopun mnpaBa B 20-30-e roasl B I'epmanum). DTa Heydauya BbI3Baja ONPEACICHHYIO
pPEaKlIMI0 B NPABOBEJCHMU: BO3HUK BOIPOC O CAMOM CYLIECTBOBaHMM (HIOCO(UU IpaBa.
CTOpOHHUKH IOPUAMYECKOTO MO3UTHBU3MA MPU3BIBAIU BOOOIIE OTKa3aThbCid OT TOTrO, YTOOBI
IIPOHUKHYTh B CYIIHOCTb IPaBa, ¥ JI0BOJIbCTBOBATHCS SMIIMPUUECKUM OIBITOM.

Ho Takoii oTka3 onsATh NpUBeEIl K KpalHOCTU. YTO 3HAYaT Ha JieIe SMIUPUUYECKUN OIBIT U
3HAMEHUTHIN aMEpPUKAHCKHUI MparmMaTtus3M, KOTOpPbIE BHUJAEIN BOIUIOILIEHUE 30JI0TOM MEYTHl B
MIPaKTHYECKOM TOCYJIapCTBE W BEPXOBEHCTBE IpaBa? 3a OCHOBY B3suld onbIT. He Hano
MIPOHUKATh B (UIOCOPCKO-TIPABOBYIO CYUIHOCTh Bl — BOT OHA MPHPOJA, BCS BBIPAXKEHA,
Ha/l0 3apalaThIBaTh JCHBI'HM, HAJO0 JIBUTaTh SKOHOMHUKY, HaJ0 MPOJBUTATh HAyKy, IBUTATHCS B
kocmoc. Cnmenanim M 1O, M Jpyroe, u Tperbe. Ho momopBaim Bepy B yCTOM MHPOBOH
HKOHOMUYECKOM CUCTEMBI, KOTJla B XOJ€ TEKYyIEro He MpOCTO (UHAHCOBOro, a (PMHAHCOBO-
PaBOBOrO, KpH3WMCa Ha TMEpBbI TIJIaH BBIIUIA JECATWIETUSMU HE IpoBepsemas

rOCy/IapCTBEHHBIMU U KOPIIOPATUBHBIMH PETyJISITOpaMH 3HAMEHHTas «mupamuaa» Mepaoda,
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HAaXOJUBILAsCS MOJ OOKOM y 3HaMeHUTOH Yomui-CTpHUT, — 1O CpaBHEHHIO ¢ HUM MaBpoau
MOJXKET MPOCTO OTAbIXaTh. HO O 4eM TOBOPAT 3TH «IHUPaMHIB» U «mupaMuaku»? O ToM, 4To
ObUT HApYIICH IJIaBHBIA 0a30BBIA MPUHLMKI CYITHOCTH IpaBa. HezaBUCHMO OT TOTO, B YeM OH
BBIPAXKACTCA — B BEPXOBCHCTBC IIpaBad, B IIPABOBOM I'OCyJapCTBE, B IPUHUUIIC 3aKOHHOCTHU WJIN B
KOHCTUTyIMOHam3Me. Hapymeno To, uto akagemuk HepcecsHil Ha3biBaa Mepoil CBOOOBI,
KOTOpasi 3aKJII0YaeTcs B IOPUANYECKOM DPAaBEHCTBE, NPUHLMIIOM SKBUBAJICHTA, WAYLIMM €IIe
yepe3 ocMbiciaenue GuirocodoB mpasa ApeBHOCTH. Bce MBI 3HaeM, 4yeM 3aKaHUMBAIOTCS TaKHe
nupaMmubl, — OI‘paGJ’IeHHeM OOHHUX 3a CUCT APYTHUX.

U, KOHEYHO, MU HAaXOAUTCS B TIOMCKaX MEXaHU3Ma, C IOMOIIBIO KOTOPOTO MOXHO OBLIO
OBl cTaOMIM3HPOBaTh (PUHAHCOBO-IKOHOMHYECKYH0 cucteMmy. Ho Hama 3aiada, 3aada 10pHCTOB
— noMorasg 3ToMy, NpexKa€ BCEro OCMBICINTL, YTO TAKOE€ IIPpaBO, YCPE3 Cro 0a30BbIE ITOHSATHS.
HOTOMy 4YTO ACJIO HE B OINNACHOCTHU NHOBTOPCHUSA TAKUX KPHU3HCOB (BHOHHG BO3MOXXHO, YTO OHH
OyIyT, U HeNb3sl OT HUX 3acTpaxoBarhbes). [lonoxkeHne 0ojiee cepbe3Hoe, YeM MOXKET IMOKa3aThCs
Ha TIePBbII B3I,

Mup nuanekTH4YeH, B HEM HET HUYEro 0JJHO3HAYHOro. BceM HaM OIHOBPEMEHHO TOBE3JI0
M HC IIOBC3JIO — HaM BBINAJIO JXUTh B 3IIOXY BCIMKUX IMEPECMEH, CMBICIT 1 3HAUYCHUC KOTOPLIX, I10
BCEW BHIUMOCTH, CTaHyT OoJiee MJIM MEHee MOHSATHBI TOTNA, KOT/Ia 3€MHOW ITyTh HBIHEIIHETO
TIOKOJICHHsI 3aKOHYMTCS. HU OTHO M3 MOKOJIEHWi, KMBIIMX A0 HAc, HE OBUIO CHOCOOHO NaTh
aJICKBaTHYIO OIIEHKY CBOE€MY BpeMeHH. bbi1o Obl OONBIIMM CaMOMHEHHUEM CUMTATh, YTO 3TO
yJaacTcs HalleMy HOKOJEHHIO, IIOTOMY YTO JF00O€ IOKOJEHHE BCeraa JKMBET Ha IEepPEeKpPecTKe
npouutoro u Oymymiero. Mbl oka3aluch Ha MepekpecTke ucropun. Kak roBopun MasikoBckui,
MBI B paBHOH CTENEHH KaHIWAATHl «M B HUIIHME, U B MPE3UACHTHI», B pail Wi B aa. BromHe
BO3MOXXHO, UTO «Ha BBIXOJC» 3IIOXHU MbI 6YH€M JKUTHb B IOCTIOCYJAAPCTBEHHOM U MMOCTIIPABOBOM
IPOCTPAHCTBE, KOTOpoe OyaeT 0ojee COOTBETCTBOBAThH HAIIEMY ITOCT-IIOCTHHIYCTPUATBHOMY
00I11eCTBY.

I'maBHas mpobiema, OJTHAKO, COCTOUT B TOM, YTOOBI BMECTO IOCTTOCYJapCTBEHHOTO U
IIOCTIPABOBOTO MPOCTPAHCTBAa HE OKa3aThCsi B 0€3rocyJapCTBEHHOM W OECHpaBOBOM IIOJIE
«IMKOT0 KaluTajan3May. Takas yrpo3a CeroJHsi peajbHO CYIIECTBYET, IOTOMY YTO ITI00ATEHOMY
MHPY COOTBETCTBYIOT IJIOOQJIbHBIC BBI3OBBI. [IpH 3TOM cO3[aeTcsl BIEYATICHUE, YTO 3a4acCTyIO
«CpeZCcTBA HaMaJICHHUs» OKa3bIBAIOTCS d(P(PEKTUBHEE «CPEICTB 3alIMTHD». bena He B TOM, 4TO B
COBPEMEHHOM MHpE BO0300JaJajH ONAacHble TEHJICHIWH. bema B TOM, 4ro  BO300JIajain
PpasHOHAIPABJICHHBIC TCHACHIIMN, K KOTOPBIM TPYIHO HpI/ICHOCO6I/ITLC$I M KOTOPEBIC MpeajiararoT

BBI3OBBI, HC€ HMCIOIINEC OJHO3HAYHBIX OTBCTOB. MI/Ip CTaHOBUTCSA OAHOBPEMCHHO U Ooiee
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YHHMBEpCAJIbHBIM, U 00Jiee YHUKAJIbHBIM. B HEM OJHOBPEMEHHO CYIIECTBYIOT M CTPEMIIEHHE K
BCeoOIlel YyHUBepcanu3aluy, 1 TpeOoBaHUE yueTa MECTHBIX U ClleU(pHUUECKUX ycloBUi. B Hem
OJIMHAKOBO CWJIBHBI TAra K CHJIBHOMY TIOCYJapcTBY M THOTPEOHOCTb OIPaHUYUTH
rOCYJJapCTBEHHYIO OIEKy. DKOHOMHKA HYXKIAaeTcsi B 0oJiee KECTKOM PEryJIMpPOBAHUU M 3aIUTE
OT JrOMCTUYECKMX HHTEPECOB U OJHOBPEMEHHO TpeOyeT OrpaHu4YeHHUs HedIPPEKTUBHOIO
BMEILIATENILCTBA BO BCE 00JIee YCIOKHSIOIINECS OTHOUIEHNS YYaCTHUKOB PBhIHKA.

B Takoil curyanuu y)X€ HUKTO U HUKOIJAa HE CMOXET NPEUIOKHUTHh €IUHOro, pas u
HaBCErla MPaBUIBHOIO WJIM, €CJIM XOTUTE, EINHCTBEHHO BEPHOro» peulieHus. Bee, 4To MOXHO
c/enaTh CerojfiHsd, — 3TO B3ATh Ha BOOPY)KEHHUE COOTBETCTBYIOLIMH YPOBHIO YIpO3bl METOJ
MBILIEHHSI, KOTOPBIA MO3BOJIAET B KaXKJIOW KOHKPETHOH MpPOOJEMHON CUTyallMM NPUHUMATh
HauOoJsee aJeKBaTHOE JAHHOM CUTyallMM pelleHue. B 3TUX U Tak HempocThIX ycioBusix Poccus
nomnaia B 6onpmyo Oexy. B To Bpems, Korna BCe CHIIBI IOJDKHBI ObITh CKOHIICHTPUPOBAHBI HA
IPEOJIOJICHUM BEIMKUX HCIHBITAHUNA, OHa JOJDKHA OOpOThCA 3a 3JIEMEHTApHOE BbDKHBAHUE
COOCTBEHHOM TPaBOBOM CHUCTEMbl M CIAc€HUWE TIOCYJapCTBEHHOCTH, HaxoAsueics B
[IEPMAHEHTHOM KPU3HCE B TEUEHUE JABYX MOCIEIHUX JE€CATUIECTUH.

OpauH U3 BEIUKUX MUCCHOHEPOB, JIOJITME Tojbl NpopadoraBiuii B JIaTuHckol AMepuke,
HaJ CBOMM CTOJIOM ITIOBECHJI TUIaKaT co ciaoBaMu: «['oBopuTe KOpoue, Mbl y’K€ U TaK OTCTAaEM Ha
naTbaecaT juet». CerogHs B Poccum mopa HadaTh oOwIaThes ¢ MOMOUIBIO CMC-COOOIIEHUUH,
MOTOMY 4YTO YX€ HET BPEMEHH Ha pa3roBOpPbI: MO HCTOPHUYECKUM 4YacaM B pPEIIEHUHU psla
BOIIPOCOB Mbl OTCTa€M YK€ Ha HECKOJIbKO BEKOB. [IoKka MBI «TOBOpHUM», KOPPO3Usl KOPPYILIUU U
IIPABOBOI'O HUTWMIIM3Ma pa3beNacT MpaBoBYHO cucreMy Poccun. 3akoH mpeBpamaercs B
UH/IMKATUBHBIA JIOKYMEHT, HCIOJIHEHHE KOTOPOro He 00ecle4eHO HHCTUTYLHOHAIbHO, M B
LIEJIOM OH BBITECHSAETCS M3 KU3HU NMpaBoBbIM oObldaeM. CyneOHas cUCTeMa OKa3blBaeTcs HE B
COCTOSTHUM JTOCTOMHBIM 00pa3oM CTaOMJIM3UPOBAaTh CUTYallUI0, U CaMa MOXET CTaThb KEPTBOM
BceoOmelt nesopranuzanuu. OO0 BceM 3TOM MpsIMO U OTKpoBeHHO ckaszan IIpesuaent [I.A.
MenseneB B cBoeM BoIcTyIuleHHU M crathe «lIpsmoil agpec» (Poccuiickas razera. 2009. 11
CEHTSIOps).

He Oyny 3amaBath Bompoc, kTo BUHOBAaT. Ho He cMory o0OMTH BOIPOC O TOM, YTO
nenatb. Ha3BaTh 370 CBOMM MMEHEM — MOJIieNia, HAJ0 eIlle ONpPEeNeIUTh CTpaTeruto 60pbObI ¢
HUM. C 3TOro myHKTa M HauyMHAIOTCA camble Oonbluue npobiemsl. [loTomy 4uTo, BBIACHSETCH,
CTpaTeTuHu STOM y Hac HET. Y Hac, KaKk BCerja, Mpeo0aialoT JBE KPalHOCTH — JUOO0 BCe
MOPYIINTh, TUOO0 BCE OCTaBUTh Kak ecTh. Ho, K cyacTbio, 1aHO U TpeThe. OAHAKO ITO «TPETHE»

OTKPBIBACTCA JIUIIb TOMY, KTO I'OTOB YBUICTH npo6neMy HC CTaTU4YHO, 4 B €€ Pa3BUTHUH, KTO
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TOTOB NPUMEHUTh UCTOPUYECKHM MOAXOA U OTTAJIKUBATbCd HE OT aOCTPAKTHOM uaeu, a oT
KOHKPETHBIX YCIIOBMM MecTa M BpeMeHH. TO ecThb Halle BOCIHPHUATHE TOr0, YTO CEroaHs
IPOUCXOJUT C MPABOM M TOCYAApCTBOM B TJIOOATBHOM KOHTEKCTE, JTOJKHO OBITH aJIeKBaTHO
HEOJHO3HAYHOCTH TPOUCXOMAIICTO, JOJDKHO IIO3BOJISITh BHIECTH M OLIEHUBATH COOBITHS U
SBJICHUS BCECTOPOHHE, BO BCEHl MX BHYTPEHHEH IPOTHBOPEYMBOCTH M HE3aBEPLIEHHOCTU. MBI
JOJDKHBI, BBIPAXasiCh TIErelIeBCKUM  SI3BIKOM, «CXBaTUTb» MOMEHT M3MEHYMBOCTH H
CTaOUIIBHOCTH, IPOTPECC FOCYAAPCTBA U TPAAULIMIO ITpaBa. ECTh TONBKO OAMH METOJ, KOTOPBII
IIO3BOJISICT CIPABUTHCS C JTOM 3amadyei, — MCTOPU3M, IO3BOJIAIOUIMN IIOHATH CYIIHOCTb
IPaBOBBIX SIBIEHUI B UX 3aKOHOMEPHOM pa3BUTUHU. lIpou3BoJHON uepToil 3TOro Merona
ABJISIETCA Y4eT Celn(UUYeCKUX KyJIbTYPHBIX OCOOCHHOCTEH B yHHMBEpCAJIbHOM KOHTekcTe. OT
TOT0, HACKOJBKO TI'OCYJapCTBEHHO-IIPABOBAas M IOJUTHYECKas TEOpUs M MPAKTUKA CMOTYT
OBJIQIETh ATHUM METOJOM, BO MHOTOM 3aBHUCST aJeKBAaTHOCTh M A(PPEKTUBHOCTH TOTO OTBETA,
KOTOPBII YeJIOBEUECTBY, BMECTE U Pa3/IebHO, IPUJIETCS JaTh Ha BBI30BbI COBPEMEHHOCTH.

Mexay TeM HPUHLUI HCTOpU3Ma B NPUMEHEHUM K TOCylapCcTBY M IPaBy CEroJHS
IIpaKTUYEeCKH He BocTpeboBaH. Ha mpaxTuke B03007a1ainy MOAXOMAbI, KOTOPbIE UTHOPUPYIOT
o0CTOsATENIbCTBA MecTa U BpeMeHH. B Teopum pomunHmpyer ¢unocodus «OIHO3ZHAYHOCTHY», C
J0OBIM  3HAKOM, HCKJIIOYarollas CJIOXKHbIE W TMOpOH O4YeHb JMAJEKTHYHBbIE OLIEHKU
IIPOUCXOJSAIIETO.

Onno Bpems B CoBerckoM Coro3e Bcephe3 00CYKIaIcs BOMPOC O CyAp0e KOH(DIUKTA Kak
TakoBOro. OOCYyKJIE€HIE 3TO Pa3BEpPHYJIOCh B Cpesie AesTeNell KyJIbTypbl, KOTOPbIE BEJIM CIOp O
cyab0e apambl. «BO3MOXHO JIM HanuMcaHHE COBPEMEHHOM Jpambl Kak TaKOBOH?» — BOT IO
TaKOMY BOINpocy ObuIa MojieMuKa. Beslb eciiu HeT sKcITyaTaluy 4esloBeka 4el0BEeKOM, TO HEeT U
MOYBBI I KOH(IIMKTa MEXIy I0OpOM M 3JI0M, a 3HA4MT, U MOYBBI s KOH(DIUKTa Kak
takoBoro. Ho kak Toraa co3zmate ipaMmy M HY»HO JIM €€ co3/iaBath? B uTore ObLIO penieHo, 4yTo
KOH(JIUKT B COBETCKOM OOIIECTBE IOJIKEH OBITh HE KOH(PIUKTOM MEX]Ty XOPOILINM M IJIOXHUM, a
KOH(JIMKTOM MEX]y XOPOIIUM H €IIe JTyUIIUM.

Jlonroe Bpemsi MHE Ka3ajoCh, YTO MOXKHO IMOABECTH YEpPTy MOJ adcypaaMH MOJ00HOTOo
poJia, OTHOCALIMMHUCS K ONpEesIEHHbIM MEpPUOJaM COBETCKOW HCTOPHH. A MOTOM — B COBCEM
JpyroM BapHaHTe — 51 IPOYeNl HEeYTO cXoAHoe y rocnoguHa @psncuca dykysamel. C pacnagom
Coserckoro Coro3a, yTBepKIall OH, HCTOPHUs KOHUMIACh, TUOEpaTu3M 1MoOe Il OKOHYATENbHO,
a pa3 Tak, TO HET HU UCTOPUYECKOIO JBMKEHHS, HU KOH(IUKTAa KaK MOTOpA 3TOr0 JBHKEHUS.
Jeno Tyt He B rocnoiuHe PyKysMe — OPUTMHAIBHOM U TaJaHTIUBOM COBpEMEHHOM (Quiiocode.

ZICJ'IO B BOCHPHUATHHU MUpPA U IIPOJUKTOBAHHBIX 3TUM BOCIIPHUATHUEM IMOAXOJAaX K YEMY YyIroaHoO, B
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TOM YHCJIE U K IpobiieMaM KOHCTUTYLHOHHOTO npasa. Mcropuuen nu ceroausinuii mup? Ecnu
OH MCTOPUYEH, TO B MPUHIIUIIE HEBO3MOXKHO MPUMEHEHHE YHUBEPCAIBHBIX MOAXO0I0B U KIIUIIIE K
perieHuto mo0oii mpodieMsl. Ha myTr kK oj00HOMY YHHBEpPCATH3MY €CTh JBa HEMPEOIOJIMMBIX
MPENsTCTBUS.

[IepBoe mpensTCTBHE — HECHHXPOHHOCTh HCTOPUYECKOTO JIBIKeHUs. Kaxias crpaHa HaxoauTcs
Ha OINpeAeNIEHHOM »JTale UCTOpUU. B YeM-To OHa MOXET ABHUraThCsi OBICTpPEE, B UYEM-TO
MeuieHHee. Ho eciiu oHa JBHIXKETCS, TO BOIPOC O JIOJDKHOM U NMPABWIBHOM HYXHO pEIIATh,
coo0pa3ysick C OTUM JBIWKEHHMEM. To ecTb ucropudecku. Brtopoe mnpensTcTBUEe —
dbyHIaMeHTabHasg KyJIbTypHas cienuuunocts. To, 4To B OTHUX KyJIbTypax ABIsETCS Ojarom,
B JIPYyruX KyJbTypax MOXET TaKOBbIM HE CUMTaThCA. 10, YTO B OJHUX KyJIbTypax
runepTpoGupoBanHo, B IPYyrux KyJabTypax MOXKET ObITh (PYCTPHPOBAHO, U TAK JlAJICE.

Kakoe-To Bpemsi MHE Ka3ajaoch, YTO HAJIWYUE JIBYX JAHHBIX MPEMSATCTBUUA Ha MyTH K
(GbOopMUPOBAHUIO TPEACTABICHUH O HEKOEM BHEBPEMEHHOM M BHENPOCTPAHCTBEHHOM Oiare
OUEBUJHO A BceX. Temepp ke MOHMMA, 4YTO JUIsi MHOTHX 3TO, MO KpaiiHell mepe, 10
MOCIICIHETO BpPeMeHH, ObUIO He Tak. UTo chopMupoBasiach yCTOWYWBAS WILIIO3HS, B YEM-TO
MOPA3UTEIbHO HAIIOMHUHAIOIIAs Ty COBETCKYIO WJUIKO3MIO, COIJIACHO KOTOPOM MBI LIIM OT
XOpOILIETro K ellle JydmemMy. Jonuio 10 Toro, 4To caMble KOHKPETHBIE U ITparMaTU4YHbIe JIFO/IU HA
CBeTe — OM3HECMEHBI, IKOHOMHUCTHI — W T€ YBEPOBaJIM B TO, YTO 3aBTPAIIHUN JEHb — ATO
VIIYYIICHHBIA CETOHAIIHUNA J€Hb, U HE Oosiee. DTOT JIOKHBIM ONTHUMH3M, 3Ta Oe3IyMHas
sHopusi, UIMEHHO OHH, 51 YBEPEH, JIEKAT B OCHOBE MUPOBOTro Kpusuca. OTKa3 0T HCTOPUIECKOTO
MOJX0Jla K HACTosIIeMy U OyAylieMy MOpOIuiI cTpaTernueckue ommoku. He Hamo mockinath
cebe ronoBy merioM. Ho coBepiiieHHO He0OX0IUMO 3TH OIIMOKU MpPU3HABATH, AHAIU3UPOBATH,
UCIIPaBJIATh. A 3HAYUT, BO3BPAIIATHCS K IBYM paHee OTOpaKOBAaHHBIM MPUHIIUINAM — TMPUHIIUITY
HEPaBHOMEPHOTO UCTOPUYECKOTO ABUKEHUS U MIPUHITUITY KYJIBTYPHOTO MHOTOOOpa3us.

Ho, yBBI, npeoxkenrne BEpHYTHCS K 3TUM IPUHIIMIIAM 3a4aCTyIO TPAKTYETCS HEBEPHO, s
OBl Jake cKaszall, U3BPAIleHHO. B 3TOM mo4yeMy-To HaYMHAIOT BUAETH MOAKOI MO YeT0BEYECKUE
npaBa, JI€MOKpAaTHUIO, JpPyrHe 3aBOEBaHUs 4YeloBedYecTBa. BO3MOXXHO, KOTJa-To KTO-TO
MCIIOJIb30BaJ JaHHbIE MPUHLUIBI BO 3710. HO KTO-TO M KOrjga-To MCIONb30Ball BO 3JI0 JHOOBIE
MPUHIUIBL. MBI k€ 371eCh TOBOPUM O TOM, KaK UCHOJIB30BaTh BO OJaro Te€ MPUHIIUIIBI, KOTOPHIE
OBLTM OTOPOIIEHBI M K KOTOPHIM HaM HACTOHYHMBO MPEIaraloT BEPHYTHCS UCTOPHUS U KYJIbTYpa,
MOChIJIasi MCHBITAHWE B BHUJE MHPOBOTO Kpusuca. VcmbeiTaHue, MO-BUIAMMOMY, IAJEKO HE

TOCJIeHEE U HE camoe TsKKoe B X XI CTONETHH, HO CYIIECTBEHHOE.
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B camom pene, moyeMy HpPHUHIUIBI HEPAaBHOMEPHOCTH HCTOPUYECKOIO IBMXKEHUS U
KYJIbTYpPHOI'O MHOI000pa3us JOJKHBI MCIOJIB30BAThCA IS MOJKONA MOJ JIEMOKpaTHIO, IpaBa
4eJI0BEeKa, MHCTUTYT IpaBa KaK TaKOBOW, COBPEMEHHBbIE KOHCTHTYIMOHHbBIE cucTembl? [louemy
HE HCIIOJIb30BaTh 3TU NPUHIMIIBI IS YKPEIUICHUs IEMOKpPATHH, YTBEP)KICHHS IpaB YeIOBEKa,
COBEPILEHCTBOBAHUS MHCTUTYyTa IIpaBa M KOHCTUTYLMOHHOH cuctemsl? lcnonb3oBarhk
Ha3BaHHbIE MHOIO IMPHHLUIBI BO 370 MOYKHO, TOJbKO M3BpaTuB uX. Ho M3BpaTuB, MOXHO
UCTIOJIB30BATh BO 3710 JIFOOBIE IPUHIIHIIHI.

JaBaiiTe xe He oTOpachlBaTh MPUHLUIBI IO TOM MPUYMHE, YTO HUX KTO-TO KOTAA-TO
u3Bpaai. J[apaiite 0cBOOOIMM MPUHIMIIBI OT M3BPALICHUS U UCHOIb3yeM MX BO Omaro. XoTs
ObI celfyac, Korja CcTajlo sICHO, 4YTO OTKa3 OT ATUX NPUHIIMIIOB NOpoKaaeT 310. Hanpumep, Takoe,
KaKk MHpOBOH Kpm3uc. S yOeKaeH, YTO KaXIblii TYMaHUCT M MAaTPHOT, KeM Obl OH HU OBUT 1O
HallMOHAIBHOCTH U TPAXKIAHCTBY, JOHKEH OOpPOThCs 3a CBOOOY, a HEe MpoTUB Hee. Uto rodast
60opb0a MpoTUB CBOOOJBI M pa3pyllIuTesbHA, U amopaibHa. Ho 11 Toro ytobsl O0opoThes 3a
cBoOOIy Ha Jeje, a He Ha CJIOBaX, HAJA0 HpPU3HATh M MCTOPUYHOCTb, U KYJIbTYPHYIO
CUM(OHUYHOCTH MHPA.

Boprba 3a cBOOOdy, KCTAaTH, YK€ MpeanosaraeT Npu3HaHue UCTOPUYHOCTH mupa. Moo
3T0 Ooprba ¢ KeM-To, He mpaBia Jau? Peub ke HE WIET O HAWBHOW M aOCypAHON KOHIETLUU
60pb0BI XOpoiero ¢ oueHb xopomnMm? Kpome toro, mobas 60pp6a 3ppeKkTUBHA TOIBKO B TOM
cilydae, €Cld Thl TIOHUMAellb, TJie HAaXOJIUIIbCS: Ha KaKOW TOYKE MCTOPUYECKOTO Pa3BUTHS, B
KaKoOi KyJbTypHO-UCTOPUYECKON CHUTyallMH. YIUIa B MPOILIOE PEIenTypa, COrJacHO KOTOPOU
JUIS TIPOJIBUKEHUSI M3 apXauKd B COBPEMEHHOCTh HY)KHO BBINOJHATH HEKHUE NMPEANUCAHUSA, HE
cooOpa3ysach C HUCTOPUYECKOW M KyJnbTypHOH crneuudukoi. HarisgHsiM — npumepom
HEaJIeKBaTHOCTH M BPETHOCTH TOJOOHON pEUEenTyphl CIIy)KaT POCCHICKHE  paJuKaIbHBIE
pedopmer Hauana 90-X ro/10B MPOIILIIOTO BEKa.

[lok pa3zouapoBaHMs, BO3ZHHUKIIMH Yy Hac Kak IOCIEACTBUE JEHCTBHHA TOTALIHUX
pedopmMaTopoB, OTBEpraBIIUX UCTOPUUYECKUHM U KyJIbTYpHBIA MOAXOJ, ObLT CIMIIKOM Benuk. He
X04y eIlle pa3 MepeXuTh ATOT moK. OTKa3 OT yueTa HCTOPHUECKOTO U KYJIbTYPHOTO CBOCOOpa3Hs
IIPY TIOCTPOCHHUHU JIEMOKPATHH B Poccuul pUBEI K TOMY, 9TO O] BEIMKUM JIO3YHTOM TOPKECTBA
JIEMOKpAaTUU U TpaBa Ha aHTUKOHCTUTYLIMOHHOM OCHOBE OB PAacCTPENIiH U3 TaHKOB BBICUIHMIA
3aKOHOJIATEeNbHBIN opraH cTpaHbl. He xouy, 4ToObI aOCTpakTHBIMH OJarUMU MOXeTaHUSIMU
BBICTpanBaiach Jopora B afa. Ho 3To He 3HAYHT, 4TO ST HE KEJAr0 OCYIIECTBICHHUS TaKUX OJarmx

MOKEJTaHUH. FOBOpSI O CBOUX UYCJIOBCUCCKHMX MW TpPaXAAaHCKUX UYYBCTBAX, YYBCTBaAx
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npodeccuonana, YyBCTBAaX, MOPOXKIEHHBIX CO3HAHUEM KYJIbTYPHOH M MOpaIbHOU
OTBETCTBEHHOCTH, 5, KaK MHE Ka)KETCsl, BBIPa)Kal0 HEUYTO OOJIbIliee, YeM JINYHYIO MO3UIIUIO.

Yepes Koncturynuonnsiii Cya Poccun mpoxoasT orpoMHbie MOTOKH HHPopManuu. Ml
TIIATENBHO €€ aHanu3upyem. M ¢ yBEpeHHOCTBIO MOKEM CKa3aTb, YTO rpaxkaaHe Poccuu mo-
NpeKHEMY  XOTAT  JEMOKpaTHUH, NpPaBOBOrO  IoOCyJapcTBa, YaCTHOW  WHUIMATHBBI,
MHUPOBO33PEHYECKOr0 U KYJIbTYypHOro Iuiropanu3Ma. Ho oHu He XOTAT, 4TOOBI pa3roBopsl 000
BCEM 3TOM IMPUKPBIBAIM HEYTO HMHOE, a TO W MNPsAMO INpOoTHUBOIONOXKHOE. [lo3BoibTe MHE
IPUBECTH TOJBKO CaMble OYEBHIHBIC MPUMEPHI, WILTIOCTPUPYIOIINE BBIIBUHYTHIE MHOIO OOIIME
MOJIOKEHUSI.

Hauny ¢ npumepa, noka3pIBaroiero HEOTMEHIEMOCTh UCTOpUUEcKOoro nojaxonaa. v 3agam
MPOCTOM BOMPOC: CKOJBKO JIET POCCUUCKOMY KalUTAIU3MYy, POCCUUCKOMY pbIHKY? OTBET CTOJb
e IPOCT, Kak U Borpoc. PoccuiickoMy Kanmutaiau3sMy M pOCCHUMCKOMY PbIHKY HUKak He Oousee
ceMHaauaru jer. Bel Baymaiitech B 3Ty uudpy — Bcero nuiib ceMHaanatu! YTo mpoucxoauio B
CTpaHax C pa3BUTON KaIUTAIMCTUYECKON PHIHOYHOM CTPYKTYpOH Ha CEMHAJILIATOM IrOAY TaKOro
pasBuTHs? Sl BOBCe HE MpU3BIBAIO BO BCEM, UTO Kacaercsi Poccuu, Oparh momnpaBky, CKaXeM Tak,
Ha 4EThIPE C JIMIIHUM CTOJIETHS. ] TOBOPIO JIUIIIb O POCCUNMCKOM KaIllUTaIu3Me.

Sl moHMMaro Takke, YTO pelleHHe HEKOTOPhIX MpobieM MoxHO (opcupoBaTth. Ho Benb
He OecrpenenpbHO. besycnoBHo, ncropuyeckoe Bpemsi B XXI Beke TeueT He Tak, kKak B XVII
Beke. Ho Benp yBenMueHHE MCTOPUYECKHX CKOPOCTEH TOXKE MMEET CBOM Ipexensl. Hukorma —
Ja)ke B CTYJEHYECKHE ToJIbl U YX TeM OoJiee Mo3ke — s He ObUI SIPOCTHBIM TOKJIOHHUKOM
mapkcuszMa. Ho s yBakaro Mapkca kak yueHoro. M 3Haro, 4To Tak OoTHOCATCS K Mapkcy Ha
3amajge oueHb M OYeHb MHOTHE. M Bce ke g NMPUMEHIO 3[1€Ch MAapKCUCTCKHE TEPMHHBI JaKe HE
KaK TOHATHS, a Kak mosicHstomue Metadopsl. U criporry cobpaBmuxcsi (OTOBOPUB YCIOBHOCTD
MeTagop, paBHO KaK M UX CYIIECTBEHHOCTb): MOXET JM TaKoe COCTOsiHME Oa3uca (TO ecTb
POCCHICKOrO KamuTajau3Ma) COBCEM HMKAaK HE IMOBIUATh HAa COCTOSHUE HAJCTPOUKM (TO ecTh
poccuiickoro rocynapcraa)?

51 He mpu3bIBal0 K BBIBEJACHUIO HAACTPOWKH U3 0a3uca, HO U OTOPBAaTh COCTOSIHHE
dbopMupytolerocs ykiajaa oT MIpHOPUTETOB B chepe BCETo, YTO CBA3AHO C TOCYIaPCTBEHHOCTHIO,
COIVIACUTECh, TOXE HENb3sA. A KaKk TOJbKO MpHU3HAEHIb, YTO HENIb3sl, KOrJga BBOAWIIb
(MmoIYepKrBa0 BHOBb — C JIFOOBIMU MOTIPaBKaMH) MPUHLUI HCTOPUUECKOI 00YCIIOBIEHHOCTH, TO
po0JIEeMaTUYHBIM CTAHOBUTCSI OYEHb M OYEHb MHOTO€.

He xorenock Obl OBITH YNPOIIEHHO MOHATHIM. I HE yTBepXk Aal, 4TO ceiluac Ha

uctopuueckux yacax Poccun XVI nnu XVII Bek EBponbl 1 Bce Te mpoGiieMbl epBOHAYaIbHOTO
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kanuranu3ma. Mcropuueckoe BpeMs MHoroMmepHo. Mcropuueckux yacoB B Poccum muoro. Ha
onaux ee yacax — XXI Bek. Ho Ha kakux-T1o (¥ SICHO, HA KAaKUX) CTPEIKA YCTOWYUBO JCPKHUTCS
coBceM Ha Jpyroii orMmerke. MMmeHHO 3T0 nemaer mpobiemy o0co0o TpyaHou. JlroOoit
OJIHOMEPHBIM MOJXO0Jl YYJOBUIIHO MCKA3UT CYIIECTBO Jielda M TMPEBPATUT TPYAHEHUIIYIO
npo0iieMy, KOTOPYIO MBI NBITaeMCs pellaTh, B HEYTO 3aBeJOMO Hepemiaemoe. He Oyny maxe
TOBOPHUTH O TOM, YTO HOPOJUT MOJ00HOE IpeBpalieHre B Poccun u ueM 0OHO 4peBarto Uit MHUpa.
YKaxy JHIIb HA TO, YTO BOJBHO WM HEBOJIBHO COJEHCTBUE NOJO0OHOMY MPEBPAIICHUIO
OKa3bIBaIOT HE TOJBKO BHYTPUPOCCHUHCKHE CWJIbI pEaKIMU (2 OHM HHUKYyJa HE JENHCh), HO U
BHEIIHHUE CHJIBI C UX OJarMMu MOKeIaHUSIMH, OCHOBAaHHBIMU Ha HEBEPHOM, & BO3MOXKHO, €Ille U
MPEIB3STOM IMOAXO/IE.

Ho Benp neno He Tosibko B Poccuu. YIpoIleHHbIN MOAX0/I, OTMETAKOIINA UCTOPUIECKYIO
HEPaBHOMEPHOCTh, J]a M UCTOPHUIO KaK TAaKOBYIO, YK€ OKa3ajl HETaTUBHOE BO3JICUCTBUE HA MHP.
U Oynet oka3biBaTh 1Mog00HOE Bo3jaeiicTBUE BIpenb. OOLUIeMUPOBBIE TPOOIEMBbI OYE€Hb CIIOKHBI
U HE MOTYT OBITh pPELICHbl CBOEBPEMEHHO M BEPHO HAa OCHOBE YIPOIICHHOTO MOJXO7a, HE
MPU3HAIOUIETO 3aKOHOMEPHOCTH, TPUCYIIKE peadbHOCTH. Ho ecni o0meMupoBsie mpobiemMbl He
OyIlyT pelieHbl CBOEBPEMEHHO M BEPHO, TO MX HAYHYT peuiath uHaue. VIHble Cuibl BBIAIYT Ha
UcTOpUUecKyo ciieny. [locnencTBus OyayT abCOMIOTHO IyOUTEIBHBIMU AJIS Jiefia CBOOOIBI, Aea
KyJbTYPHOM M HWHCTUTYLUMOHAJIbHOW JEMOKpaTHH, Iporpecca W TyMaHu3Mma. Toro jena,
KOTOPOMY BCE€ MBI, YBEPEH, CIIYKUM KaXK/IbIi1 IT0-CBOEMY.

Heckonmbko cOB 0 BTOPOM U3 JBYX HEOTMEHSEMBIX MPUHIUIIOB — TPUHIUIIE
CTPaTErHuecKoro KyJIbTYpPHOTO MHOT000pasusi Mupa. DTOT MPUHIUI TECHO CBS3aH C MEPBBIM
MPUHIIMIIOM — MPUHIIUIIOM HCTOPUYECKON HepaBHOMepHOCTH. M Bce ke OH (yHIaMEHTaIbHO
OTJIMYEH OT OJTOr0 TMPHUHIHUIA W TOTOMY 3acCly’KHBaeT XOTsA OBl KPaTKOro OTAEIBHOTO
paccMoTpenusi. Bce Mbl 1014, 1 9T0 Hac 00beauHSET. M BCe MBI CyIIECTBEHHO pa3jindyaeMcs He
TOJILKO B TOM, YTO KacaeTcs JIMYHOCTHOM crenuuKku, HO U B TOM, YTO KacaeTrcs Cheruuku
COLIMANbHO-KYIbTYpHOU. He Hamo mpeBpamath MogoO0HYH KOHCTATAIlMIO B yTBEPXKACHHE OO0
OTCYTCTBUH OOLIEUEIOBEYECKOro Kak TakoBoro. OOuieuenoBeyeckoe cyuectsyer. Ho umenHo B
['epmanun u Poccun dunocodus npasa, kak u guiiocodust Boood1e, 0co00 MyUUTEIbHO HCKalla
OTBET Ha BOIPOC, KaK 3TO OOIIEYETIOBEUYECKOe, TO €CTh BCeOoOIIee, COOTHOCUTCS C KYJIbTYPHO-
crenupuIecKM, TO €CTh 0COOCHHBIM.

OTH CBSI3M — MEXKTy BCEOOINM, OCOOCHHBIM U €TMHUYHBIM — HCKaJIu U Haxoauiau [ erein
u Biagumup ConoweB, Kant u bepases, @uxte u Jlocckuit, lemmuuar nu dnopenckuii. S Mor

OBl MPOJIOJKUTH NEPEUNCIIEHNE TePMAHCKUX U POCCUHCKUX MBICIUTENEH, OUBIIMXCS HaJ 3TON
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npobnemoii. Kaxaplii n3 HUX HaxoIus cBou oTBeThl. Ho Bce OHM BMecTe, paBHO Kak M MX
HapoJbl, MeuTas 00 YHHMBEpPCAJIbHOM, O BBICIIEM BCEUEIOBEYECKOM €IUHCTBE, OTpULIAIN
JOCTI)KEHUE TaKoro €IMHCTBa uepe3 yHH(pukanuio. Uepe3 npeBpalieHue 4eIoBeKa B BEllb, B
TaK Ha3bIBAEMOTO «OJHOMEPHOIO» YEJOBEKA, OKOHYATEJIbHO OTYYXKIEHHOIO OT CBOEH
NOJJIMHHON 4€JI0OBEYECKON CYLIHOCTH.

MHe KaXeTcsi, YTO HallM KyJbTYypbl, a 3HAYUT, U HaApOAbl OOBEIUHSET o0coboe
CTpeMIICHHE K YHUBEPCATIHLHOMY U 0CO00€ K€ OTTOPKEHHE BCETO, YTO CBA3AHO C YHH(HUKaIMEH
xu3HH. S He Xouy (ampcuduIUpPOBaTh HCTOPUUECKYIO IIPABAY 00 OTHOIICHUSIX MEXKIy HAITMMU
ctpaHamu. Ho 4 3Har0, 4TO HEOTHEMIIEMOM YacTbO 3TOM MCTOPUYECKOM IpaBAbl, IPUYEM TOU
4acThl0, KOTOPYIO MHOTHE XOTST 3a0bITh, ABJSETCS HEIPOCTOE, HO B3aUMHOE TATOTEHUE JPYT K
npyry Poccun u I'epmanun. M ecnu oHO OBLIIO OTSATYE€HO MHOTMM M MHOTHM, TO 3TO BOBCE HE
3HAUUT, 4TO ero HeT. 1 Tem Gosee 3T0 HE 3HAYUT, UTO OHO MOTEPSIIO CBOE PELIAIOIIEE 3HAUCHUE
s XXI Beka. 60 mmenHo B XXI Beke oueHb M OYCHb MHOTHE 3aSBUIM M MOJATBEPIUIM Ha
Jienie, 4TO MPHUHLMIBI YHUBEpCAlIM3Ma Kak BCEOOIIEro M KyJbTYPHOIO CBOEOOpasus Kak
OCOOGHHOTrO He mpoTuBOpedar Apyr apyry. Bocxoxnenwe Kwuras, Wnaum, bpazummm,
rocyaapctB HOro-BocrouHoil Azuu, Jpyrux CTpaH OCYLIECTBIISUIOCH HA OCHOBE OPHUEHTHUPOB,
B3SITHIX U3 BCEOOIET0, HO C OIJISAKON Ha OCOOEHHOE.

He tpaauuus wim nporpecc, 1 He mporpecc 6e3 Tpaauliuy, a TPaJuLUs 1 MPorpecc — 3To
MHUPOBO33pEHHUE IIar 3a IIaroM 3aBoeBbIBaeT MHUp. Hazxeroch M Bepro, 4TO HUKOMY YK€ HeE
yAacTCsl BEPHYTh MUP HU B JIOHO HEHABUSILETO MPOrpece yIbTPaTPaIuIMOHATN3MA, HU B JIOHO
CTOJIb K€ HEHaBUJAALIETO0 TPATUIMIO YHU(PHUKAIMOHHOTO «00e3bSHHUYAHbs». Y HAc OAMH
opueHTup — cBoboaa. Ho macca nmyTteii BeieT HaC K 3TOMY BBICIIEMY OPHEHTUDY. Y KaXI0ro u3
Hac cBoil myTh. Ho cBoeoOpasue myTu He OTMEeHseT OOIIHOCTh Bbicuied Lenu. bosee Toro,
MMEHHO TOIbITKa COUTH C MOJUIMHHOTO MYTH, 3aMEHUTh CBOM IMYyTh Uy>KUM NPUBOJUT K TOMY,
4TO JBIM)KEHHE K LI€JM OCTaHaBIMBAaeTCsA. A TO M NpeBpallaercs B I'yOUTeNbHEHIIMH OTKart,
[IOBOPAYMBAIOIINN BCIIATH KOJIECO UCTOPHH.

Cornacumcsi i Mbl NPUHATH K KCIOJTHEHUIO KOHIICMLUIO COYETAaHUS TPAaJuLUU U
nporpecca? Ecau cormacumcsi, TO Kak NpogecCHOHaNbl JIETKO IMPEBPATUM CTpPaTEerHuecKoe
CoJiepKaHWe, OCHOBAHHOE HAa OIpPENEeJIeHHOM HCTOpHKO-(uisocopckomM u  durocopcko-
IPaBOBOM IOAXOJIE, B COAEp)KaHUE COOCTBEHHO MpaBoBoe. UyTh Mo3Ke s Mepeiay MMEHHO K
sToMy. 160 MMEHHO B 3TOM, a HE B OTpPbIBE OOIIEro OT MPOo(eCCHOHATBHBIX BOIPOCOB BIKY
cBOIO 3a7a4y. Ho nepes 3TM 0roBopro, 4TO 3aTPOHYTHI MHOIO OOIIMI BOMPOC HOCUT JIaIeKO HE

akagemuueckuit xapakrep. Ilo cyTu, 310 Bompoc 0 xapakTepe CTpaTeruiyecKoi OLIEHKH BCEro,
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YTO MPOUCXOJIUT B cOBpeMeHHOU Poccuu u coBpeMeHHOM Mupe. ITO BOMPOC O COOTHOIICHUU
MIPOUCXOJISIIETO Y HAC U B MUPE. ITO BOIIPOC O HALIUX MEPCIEKTHBAX.

Mpb1 3aHMMaeMcs KOHCTUTYLUMOHHBIM TMpaBoM. Kak TMpakTUKM ¢ Kak y4eHBIE.
KoHcTuTymus, kak Bce 371eCh TOHUMAIOT, €CTh HEYTO, HCTOPUYECKU o0ycnoBieHHoe. Kak u ToT
TUIl TOCYJapcTBa, KOTOPBIH BOCTpeOOBal K >KM3HM KOHCTHUTYLHHMOHHOE Hayano. Mcxons us
€MHCTBA TOCy/JapcTBa U OOIIECTBA KakK JABYX B3aMMO3aBUCHUMBIX Hauald, MOKHO YTBEP)KIaTh,
YTO KOHCTUTYIIMOHHOCTH ObLIa BOCTpEOOBAaHA K KM3HU W OINPEACICHHBIM THIIOM OOIIECTBA.
PaBHO Kak U rocy1apCTBEHHOCTh, B KOTOPOH CTOJIb BaKHBIM CTAJI0 KOHCTUTYIIMOHHOE HAYaJIo.

KakoBa cyanpba Takoro odmiectBa M Takoil rocyiapctBeHHoctu? Urto xuaer ux B XXI
cronetun? Kyna yxe cerogHsi ABMKET UX UCTOpHUECKas cyabOa? B kakoil cTeneHu Mbl JOTKHBI
U MOXEM TOBJIMATH Ha BEKTOp JABWXKeHUsA? Pa3Be MOXHO CcuuTaTh TaKWe BOIPOCHI
aKaJeMUYCCKIMH B YCIOBHSX, KOTJIa JUCKYCCHS O CYIhO€ HAIIMOHAIBHOTO TOCYIapCcTBa, O
CYyBEpEHUTETEe KaK TaKOBOM NPUOOpETaeT CBEpXHHTEHCHUBHBIN XapakTtep? Korma kpymnHeitmume
MOJIMTUYECKHE YMBI TOBOPAT OO0 MCUEPIAHHOCTH BeCcT(aATbCKOH CHCTEMBI, TO €CThb 00
WCYCPIIAaHHOCTH TOTO Hadalia, KOTOPOE MOPOJMIIO U COBPEMEHHBIN THIT TpaBa, U o(opmIIeHHE
HallMOHAIBHOTO TOCYAApCTBa, M MIPOLIECC, MPUBEAIINN K TpUyM(]y KOHCTUTYITMOHHOCTH B MUpE?
N uem mnpennaraercss 3amMeHUTh wucuepnaHHoe? Ecnu oOHO, [AE€WCTBUTENBHO, SBISETCS
MCYEPIIAHHBIM, B YE€M s J1aJIeKO HE yBepeH. Benb MbI k€ BHJIHUM, YTO BCE TE€, KTO TOPAMIINCH
CBOMM BBIXOJIOM 32 HallHOHAJILHO-TOCYIaPCTBEHHBIE PAMKH, BCE «T€POM» TPAHCHAIMOHAIBHOTO,
r100aMM3allMOHHOTO 9KOHOMHUYECKOTO «pPOMaHa» TMPU TMEPBBIX KE OCTPHIX BHI3OBAaX (a
HBIHEITHUI KPHU3UC — OTO TOJBKO MEPBBIM M3 3THX BBHI30BOB) KHHYJIHCH 32 TOMOIIBIO K
HAI[MOHAJILHBIM TOCY/IapCTBAM U HAIMOHAILHBIM OIO/KETaM.

Tak MOXHO JM B OTUX YCIOBUAX TOBOPUTH OO0 WCYEPIIAHHOCTU HAIMOHAIBHO-
TOCYJJapCTBEHHBIX OCHOBAHMM M CBS3aHHOTO C HUMH KOHCTHUTYIHOHHOTO Hauana? [lonumaro,
YTO BUepalrHue TpUuyM(bl TpPaHCHAIMOHAIBHBIX T€pOEB OM3HECAa MOTJIH MOPOAUTH MO ITOMY
noBoay wimo3nd. Ho kak ObITh ¢ HbiHemHUMH Quacko? [loHMMaio Takke, 4YTO caM MPUHIUT
HMCTOPUYECKOTO TOAX0/Ja, KOTOPBIA 5 OTCTAWBaK0, MPEAIOJIaraeT MpU3HAHUE H3MEHSIEMOCTH
mupa. Ho Benb HE B TOM J1€710, 9TOOBI OCTABUTHh BCE HEM3MEHHBIM. A B TOM, YTOOBI, JOCTATOYHO
rIyOOKO TIOHSIB MHUp, JaTh cede OTBET Ha BOMPOC, YTO MMEHHO CIIEAYeT COXPaHUTh, a YTO
U3MEHUTh. U ciiydaifHO He mepenyTaTh OJHO ¢ APYrHMM. DTOW KOHCTaTaluen s mnepedpachiBaro
MOCT MEX]Iy METO/I0JIOTHYECKUMH BOIIPOCAMHU U BOTIPOCAMHU MPOPECCHOHATBHBIMH.

dykysiMa cKa3aa O KOHIIE UCTOPUHU, HO YK€ cedyac OYEBHIHO, YTO OH OIMMOAJICs, €CIIH

OH CBA3BIBAJI KOHEIl UCTOPUM C OKOHYAHHEM KOH(ppoHTanuu Mexnay Amepukoil u CoBeTckum
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Coro30M M TOpPXKECTBOM JIMOEpalibHOrO KamuTanuzMa. Kpusuc emie pa3 mpoJeMOHCTpUpPOBAl,
YTO Takoe KOoHel ucTopuu. OH MOXeET ObITh HE TaKUM, KakUM ero mnpezacrapiser Oykysma, oH
MOYET OBbITh TPAarMYHBIM, HE MOCTUCTOPUEH, HE TIOCTIPOCTPAHCTBOM COLMAIIBHBIM, BCE MOXKET
3aKOHYMUTHCS BCEOOIIMM KaTaKIM3MOM W THOEIbIO IMPaBOBOM IUBWIM3AIUH, MOTOMY 4YTO
YEJIOBEK OTBJIEKAETCS OT CBOETO IIPEIHA3HAYEHUS W HE IIPOHUKAET B CYIIHOCTH Bellen. Ecnw,
CKa)X€M, BBIJAIOIIMECS JEATCIM HAayKH, IIPOHUKAs B aTOM, YCTPEMISACh B KOCMOC,
PYKOBOJICTBYIOTCSL 3THUM K€ TNPHUHIMIIOM, TO TOYEMYy MpaBoOBeAbl M (UIOCO(BI JOIKHBI
JEICTBOBATH YUCTO SMIIMPUUECKH?

311ech, MHE KaXeTCsl, KaK pa3 BaKCH IPUHLIMII UCTOPU3MA, KOTOPBIN MPEANOIaraeT y4er
KYJIbTYpHO-UCTOPUYECKUX OCOOEHHOCTEH, PH TOM, 4TO O0IIast UJesl pealn3yeTcst B pa3InyHbIX
apeajax Hamled OOJbIION 3eMHONW IUBWIM3ALMM 4Yepe3 KOHKPETHbIE IUBWIM3ALMH, OyIb TO
apabckuii Bocrok, Kuraii, 3anajgHple HIMBUIN3aluU, XPUCTHAHU3UPOBAHHBIN MUp BOOOIIE, U TaK
nanee. M 6e3 yuera 3Toro u 6e3 yuera HCTOPHUECKUX BO3ZMOXKHOCTEH MBI ONATh NPUIEM K TOMY,
4TO a0CTPaKTHBIE UJICH BHI30BYT OCKOMHUHY U OYyAyT OTOPOIIEHBI.

Bor, HanpuMep, XOpo1Io MpaBoBOE roCcyAapCcTBO, XOPOLIO BEPXOBEHCTBO npasa. Ho Beap
MHOI'ZIa KaK 3TO MPEJCTaBIAIOT: IIOYEMY Yy HAc cpa3dy BCe HE TakK, Kak B benbrum, kak B
I'epmanum, rae 3TH yXOKEHHBIE MTOJIMTUYECKUE TAa30HBL, U Tak Aainee. KoHeuHo, XxoueTcs BCero
storo. Kro npotus? Ilo-moeMy, HM OHOTO pa3yMHOI'0 YeIOBEKa He HalAeTCs, KOTOPBINA ObLT ObI
IpOTHB. MOXHO ITO-pa3sHOMY, CJIE€A0BATENIBHO, MOAXOAUTh K 3TOMY, HO BOIIPOC 3aKJIFOYAETCS B
TOM, KyJla ABUTaThCS, KaK U3 3TOr0 BBIXOAUTH. Benb He mpocTo cka3aTh. Ele Hy»HO MpaBuIbHO
CKa3aTh, MPAaBUWJIBHO OLIEHUTH, TAK JIK 3TO Ha CAMOM JieJie WIM 3To npeyBenuyeHue. He Oynem
3a0bIBaTh, YTO (PAKTHUECKU UJET CpaKEHHE 3a TyXOBHbIE IEHHOCTH. M eciiu KOMy-TO KakeTcs,
YTO 3TOTO HET, TO OH HAaIlOMUHAET YEJIOBEKA HA YPOBHE HAILIEIO CEHAaTOpPa, KOTOPHIA CUAUT BOT
3/IeCh C KOMIBIOTEPOM, 3a0bIBast 0 TOM (a MOXET ObITh, OH U HE XOUEeT 3HATh), YTO €CTh CIIe
KoMIbploTep Ha rope dyxasusMa M BBHILIE, U HA TOM KOMIIBIOTEPE APYTrO€ IMPOCUYUTHIBAIOT.
ITpocuMTHIBAIOT HE MPOCTO HAa TPEXJIETUE U HA AECATUIIETHE, @ HA BEK, HA THICAUYEIIECTHUS.

N muorme npocuntanu npasuiabHO. A agymaro, yto CCCP npourpan He NOTOMY, YTO Tam
Kakoi-To 370¥ ['opbaveB MOSBWIICS, HE B 3TOM K€ JI€J0, XOTs, MOXKET OBITh, JJMYHOCTH TOXKE
UMeeT OrpoMHeiiiee 3HadeHue. Vaeonorndeckas BoWiHa Obljla MPOMIpaHa B UAEAX, MpexIe
BCEr0 B yMax, KOTJa Mbl Ha KyXHE CTaJld TOBOPUTH O TOM, YTO XOTh Obl M aMEpPUKAaHIIbl 3TH
MPUIUIM, TOJIBKO OBl HE BHUJETh BSJIYIO PEIUCKYy Ha MpUIaBKaXx Mara3uHoB. BoT korja unpeu

OBJIQJIENTM MaccaMu. A Belb C TIOMOIIBIO MJEH YeIIOBEUECTBO MOXKHO MOBEPHYTh Ha TOT WIIU

25



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

uHoit myTh. Hckycurens y I'ete ckazanm: «CioBamMH AWCIYTHI BEIYTCS, U3 CIIOB CHCTEMBI
co3naroTcs». Tak BOIPOC IPyroi: Kakas CUCTEMa CO3JaeTCsl, M Kya BCE 3TO JBUIKETCS?

Hamma 3amada — OCMBICTUTH Halle KOHCTHTYIIMOHHOE OOrarcTBo, si3blk KoHCTUTYIHH,
HaIIero IMpaBa HE JJIsi TOTO, YTOOBI OCHOBBIBATH €r0 Ha YKMCTO SMIIUPUYECKOM MOAXOJE, TaK
Ha3pIiBaeMou HeuTpanbHOCTH KoHcTuTymuu. Jla, oHa B KakOM-TO CMBICIE€ HEHTpajdbHa K
OTPENICTICHHBIM TAPTUHHBIM JBHKCHUSM, HO TOJIBKO €CJIM OHM JIepKaTcs Ha I0YBe
KoncTuTyiuu. 910 HE 03HAYAET, YTO MO/ ATUION U MTPH MOTYaHUU KOHCTUTYITMH MOKHO JeNaTh
BCe — oOrpabuth Hapoja, OTOPOCHUTH COIMAIBHOE TOCYAApCTBO, 3alyCTUTh JIOOYIO
SKOHOMHYECKYIO IPOrpaMMy. DTO MPOCTO HEBO3MOKHO MPECTABUTD.

Ecnu ¢ sToif TOukM 3peHHs MOCMOTPETh Ha BCE, YTO Yy Hac jenaigoch B 90-e rofsl,
HABEPHOE, HE MOJTHOCTHIO 3TO BMHCHIBAeTCS B KOHCTHUTYIHIO, B KOHCTUTYIIMOHHBIE [IEHHOCTH.
Koraa Mb1 roBopuM 00 HCTOPUYECKOM MOJXOJIE, 3a/1a4ad, KAK MHE KaXXETCs, 3aKJIF0UYaeTCS B TOM,
YTOOBI peaNM30BaTh CBOM BO3MOXKHOCTH JIO ONTHMAJIbHBIX IpeaenoB. Ho MbI cBsi3aHbBI
OTIpeICIEHHBIMU PEATTUSIMU — U PECYypPCaMH TOCyAapCTBa, U SIKOHOMUYECKUMH BO3MOXKHOCTSMU,
Y, HAKOHEII, B IIeJIOM O0IIIei Hamieil KyapTypoi. HeBo3MOXKHO mepemarayTs 4epe3 3T0. 3HAUHT,
€CTh BONPOCHI, KOTOPHIC HYXIAIOTCS B KapJUHAIBHOM OCMBICIICHUH, WUCXOAS W3 TOTO, YTO
«30II0TYI0 HJICI0» HEBO3MOXKHO BOIIOTUTh cedyac. Hama 3amaya, MHE KakeTcs,
PYKOBOJICTBOBATbCSA HE TEM, YTOOBI CTPEMUTBHCS CIENaTh pail Ha 3eMJie ¢ CeroJHs Ha 3aBTpa, a
yToOBI 3Ta 3emuisi B aa He mpeBparwiack. M B 3TOM 1uiaHe, s aymaro, WHOTJa MBI U B
UJICOJIOTHYECKHX JUCITYTaX U CPAKCHHSIX TOKE TIPOUTPHIBACM.

S ¢ u3ymiieHHeM OOHapyXWJI, 4YTO Jaxe Yy MNpOoPEecCHOHANBHBIX IOPUCTOB CIIOBO
«aBTOPUTAPU3M» BBI3BIBACT KYTKYIO0 HEMpHUsa3Hb. KOHEUHO, €ClTi B YMCTOM BHJI€ aBTOPUTAPU3M,
ABTOKPATHS B TPAAWIIMOHHOM IIOHUMaHUK — Tak Henaneko u 1o [lox [Tora. Ho «aBTOopuTapHoe»,
«autoritaire» — €CTbh JIU 3TO JEMEHT rocyaapcTsa u npasa? Ha Mot B3riis, 6€3yCcioBHO, TOTOMY
YTO DJJIEMEHTHl COLHMAIBHOTO OOIIEKUTHS — O5TO BIACTh, CBOOOJA, 3aKOH W OOINas ICNb.
KOpuandeckoit oO1ei menpio SBISETCS YCTAHOBICHHE MPUHIUIA IOPUANYECKOTO0 PAaBEHCTBA, a
HAIOJTHAETCSI OHO Yepe3 obmue OJiara, 3TON KOHIenuen ceityac yBiedeH ['aguc AOaynmaeBud
I'amxmnes.

Ecnu 6b1 ne ['omne He mocCTyman aBTOPUTApHO, B Mpefenax, KoHeuHo, KoHctutyuuu u
mpaBa, TO HA CMEHY eMy IpHUIIUTa Obl TUKTaTypa GaIuCTCKUX TOTKOBHUKOB, TIEPEBOPOT ObI OBLIL.
Sl moHMMaro, 4TO WCTOPHUIO TEpeieNiaTh HEeJNb3s, COClaraTelIbHO€ HAaKJIOHEHWE, TOBOPSAT, K
HUCTOPUHU HEMPUMEHHMO, HO HE MOTY OTJENIaThCS OT MBICIIA O TOM, 4TO, eciii Obl [ MHIeHOYpT B

CBOMX I'€CHECPAJIBCKHUX MMOIOHAaxX HE IMMPOCTO Ha MpHUEMAX KpaCoBaJICA, TO €CThb €CJIN OBI COJCPpIKAaHNC
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COOTBETCTBOBAJIO (opMe, eciid Obl OH M €ro OKpPY>KEHHE BOCIIOJIb30BAINCh aBTOPUTAPHBIMU
MeTOoAaMH, Kak cienan 31o ae [omis, ['mtnep He mpumen Ob1 k Bractu. KoHeuHO, 4TO OBI
TOBOPWJIM TOKJIIOHHUKM YHCTO JHOEpanbHOM uaen CcBOOOIBI B €€ papUHUPOBAHHOCTH U
aoctpakuun? IloHATHO, YTO:  NPUIUIM 3Jble TEHEpalbl M IOJKOBHUKM BO TJIABE C
I'muneH0yprom, pacTonTaal HEMELKYI CBOOOY, OTCTpaHWJIM HEMELKHH Hapoj oT Biaactu. U
9TO ObUIO OBl TAKOE YIIOEHHUE — HAa BeKa Obl XBATUIJIO B UCTOPHH.

Peub xe maer o ToM, YyTOOBI IIar 3a IIaroM MPOABUIATHCS MO IyTH TOPXKECTBA IpPaBa,
npaBoOBOro rocynapcrBa. S mymaro, 4ro, eciam Obl mpu Ajekcanape Il coxpansuiack Takas
TEH/ICHIHsI, TO He ObUIO OBl TOM BEIMKOW Tpareauu, KoTopas, o CyTH Jiela, YHUUTOXKUIA IIBET
HalluM, 1 MIIJIMOHBI He nocTpaganu Obl. Ho, HecMoTps Ha Bce Tsrotel, Poccus Bebkuina. Hano
YAUBISTHCS €IIe 3TOMY BEIMYMIO JyXa, 3aBEIIaHHOMY HaM BbIArOIUMUC ¢(umocodamu —
UnuepunsiM, Branumupom ConoBbeBblM, bepnaseBbiM M npounmu, W npouyuMu. M HbiHuUe
HOCUTENIM UX MJIel U AyXa, HallM KOJUJIETH, 3/1eCh MPUCYTCTBYIOLIME, sI TyMalo, IOMOI'YT HaM B
TOM, 4TOOBI IIPaBo, GpuiIocOus MpaBa OCMBICIUBAINCH HE YUCTO SMIUPUYECKH U OE31yMHO, a
BOCIPUHUMAJINCh CO 3HAaHUEM JIeJIa, C IPOHUKHOBEHUEM B CYILIHOCTb Belllel. B koHeuHOM cuere,
B 9TOM U 3aKJIOYAETCsI IPU3BAHNE YETIOBEKA.

JIBa rofa Ha3aj OJMH Hall U3BECTHBIN AEATENb KyJIbTYPbl, HCKYCCTBA U, MOJKHO CKa3aThb,
OpPEeTEeHIeHT Ha TMOJMTUKA, BBIIIET B OONbIION 3am M cka3an: «UTo BBl TyT TOBOPUTE O
Koncturyuu u 3akone? B Poccun Bcerna jiroau >kuiid HE 10 3aKOHY, a MO TpaBjie, — HaM 3TO
riaBHOe». MHe KaXeTcs, YTO Mbl 3[1eCh COOpaJuch HE s TOro, 4TOOBl 3Ty MpaBAy
IPOTHBOIIOCTaBUTh 3aKOHY, a JUIsI TOIO YTOOBI Y3HATh, KaK HAyYUThCS JKUTh IO IPABIUBOMY, 110
NpaBUIbHOMY, MO TIpaBOBOMY 3akoHy. Haime cerogusmHee coOpaHue, pazymeercs, He
BbIpaboTaeT ¢uiaocodpuio npasa, ¢puiocopus mpaBa Tak He jenaercs. Sl He 3HAIO HU OJHOUN
¢unocopun mpasa, KOTOpast Kak KOHIEeNIMs Oblaa Obl BbIpaboTaHa kojuiekTuBOM. Ho nymato,
YTO B HBIHENIHEH KPU3MCHOM CUTyalMM (MMEHHO KPH3UCHON — B JIpyroe-To BpeMs MbI HE
cobpanuce) npodeccuoHan3Ma y3KOro IUlaHa HEJOCTaTOYHO, OH 3aMBIKaeT HAac B CKOpPIIYIY,
YTO BEJIET K TpareausiM, KoTopsle B Poccuu citydanuch U paHble.

Kpusuc noarankuBaeTr Kk ToMy, 4ToObI (prstocohbl TOBOPUIIM O MPaBE, a FOPUCTHI CIyLIAIN
¢miocooB M MOHMUMAIHM, YTO IMPABO COCTOUT HE MPOCTO U3 COOpaHMs 3aKOHOB, — HHAYe
JIOCTAaTOYHO OJHOM 3aKOHOAATENBbHOM peopMbl, a OrpOMHBIE OMOIMOTEKH, €Clii Jaxe 37eCh
JIOBEpPXY CTEJIaXXH MOCTAaBUTh, OTHPABISAIOTCA B MakylaTypy. He Hy»HO 3aMbIKaTbcsl B y3KHX
pamMKax, HEoOXOAMM IIMPOKUN B3IV Ha IOPUCIPYIEHIMIO, 3aBEIIaHHbIN BbLAAIOIIUMUCS

pOCCHfICKHMH MBICJIIUTCIIAMA HaM — TEM, KTO 3aHUMACTCA MHTCIJICKTYaJIbHBIM TPYIOM, 6y21]; TO
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IpakTUyeckas paboTa IOpUCTA, WIM IMpenoJaBaHue, WM akaJeMuyeckas JesTeabHOCTb. U
[JIABHBIA MMITYJIbC, MHE Ka)KETCs, BCE ke JOJDKHBI 3a1aTh (unocodsl. IloToMy 4To cimmkom
JI0ATO B IOPUAMYECKON KM3HHM TOCIOACTBOBAJI MPAKTUYECKHW NMPUMHTUBHBINA, s OBl cKazal —
BYJIbI'APHBIN IOPUINYECKUN TO3UTUBU3M, KOTOPBIN 5 CBA3BIBAIO C UMEHEM BBIIIMHCKOrO Ipekie
BCEro, KOIa paBo U OTOXAECTBIISIIOCH C 3aKOHOM.

Sl He mpu3BIBal0 K TOMY, YTOOBI IPOTHBOIOCTABIIATH 3TH BEIM, MOTOMY UYTO MBI K€
roBOpuM 00 UX (QHIOCOPCKOM OCMBICICHHU. MBI JOJDKHBI MOMYMHATHCS 3akoHy. Iloka Her
JpPYroro 3aKOHa, HEJb3sl C MOMOILIBIO KOHLENIUHU IpaBa M pa3jMueHUs IpaBa U 3aKOHA HE
BBINOJIHATH 3aKOH. HO HeT npyroro myTu, Kak TOJbKO, BBIIIOJHS 3aKOH, COBEPLIEHCTBOBATh €TI0
U HAIOJIHATh MHBIM COJIEpYKaHMEM, €CJIM OH IepecTasl ObITh MpaBOBbIM. Bece MHOE BeneT wiu K
BOIUISIM aHApXUU, WK K YTOJIOBHOMY IIaJIMaHy.

B cBsi3u ¢ 9TUM g X0Ten Obl 00paTUTh BHUMAaHUE €IIe Ha OJHY MO3UIHI0. MBI JKUBEM B
Poccun, u Poccus — xak u Unaus, Kurait u apyrue crpassl, Kak, Bopodem, U ['epManus win
Anrnus — umeet cBoro cneunpuky. Ho Hamia 3aiada, MHe KaXeTcsl, 3aKIIF0YAETCsl B TOM, YTOOBI
OCO3HATh, YTO MBI KUBEM B YHHUBEPCAJIbHOM IJI00aJIbHOM MHpE, U COUETaThb YHUBEPCAIU3M C
9TON crneunuKoi, Ui TOro YTOOBI HE OTOpBaThCS OT KopHeH. 1 He 3a TO, YTOOBI
IPOTHBOIOCTABIIATE YHHUBEPCAIM3M M TPAAULMOHAIM3M, a 3a TO, YyTOObl B MHpe OBbUT U
YHUBEPCAIU3M — IO-APYrOMy XHUTh Ce€H4ac HEBO3MOXKHO, M yBaxaluch Tpagunuu. Ha srtor
BOIIPOC M TMpHU3BaHAa OTBETUTh (GUIOCOPHUS MpaBa — HCXOAS U3 MPUPOJIBI, CYIIHOCTH U
LIEHHOCTHBIX acreKToB IpaBa. KoHeuHO, Mbl MOkeM OECKOHEYHO CIIOPUTH O TOM, BO3MOYKHA JIU
penurno3Has ¢uiocopus mpaBa U YTO 3TO TaKOe BOOOIIE — IIEHHOCTb WJIM TOJBKO TEOpHs,
Hayka? Bce 3aBHCHT OT TOro, KakoBa KoHIenuus ¢puiocopun npasa. Yem ux Oosnplie OyaeT, Tem
Oyner myurie s Haiero odmectsa. Ho HecomHeHHO TO, 4T00BI 3Ta unocodust Obuta.

Mpbl 10JKHBI 00BSICHUTD, YTO Takoe KoHcTuTynus, uro Ttakoe npaBo no Koncrutyuuu,
YTO TaKOE MPAaBOBOE rocyapcTso no KoHctuTynuu, moToMy 4To CaMy FOPUCTHL, 1 TyMaro, 3TOT0
He OOBSICHAT, U K 3TOMY HE IpeJpacroiaraeT IopuaudecKas Hayka B y3koM IiaHe. OHa Bce ke
3akoHonocaymHas. Korga pykoBoauTenb 3KkcrnepTHON (OyZeM HBIHEIIHUM SI3bIKOM T'OBOPHUTBH)
rpymnmsl, noaroroBuBInen [ 'paxganckuii kogeke 1804 roma, 6marogapun Hamoneona 3a To, 4To
UM ObLIa MpelocTaBIeHa Takask BOZMOXKHOCTh, OH ckaszall: «Cup, Mbl HE XOTUM IPEyBEINYUBATH
cBou 3aciyru. Hama 3a1a4a 3akitoyanach JUIIb B TOM, 4TOObI 00BsICHUTE Barm neiictBus». Bl
npeJscTaBisiere, 3T0 Torjga Obuio ckasaHo! UTo 3TO o3HayaeT Ha COBpPEMEHHOM si3bike? UTo
3aJja4ya IOPUCTOB, BOOPYKEHHBIX CYIIHOCTHIO MpaBa, — OOBSICHUTH MOJIUTUKAM, KyJa OHU BEAYT

Hapoa. Eciu B mpomacte BenyT, Tak oObsicHuTe 3T0. Benb pykoBoauTeNns TOW TIpyHmbl He
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mpeciesioBal 1efib  OOBACHUTH JI000€ JeiicTBUE HMIIeparopa Kak JOCTOMHOE TOJBKO
BocxBaJieHUsl. OH 930MOBCKUM SI3BIKOM CKa3all eMy: MbI Ui TeOs clielanu 3TO, U Thl JOJDKEH
ATOMY cjieioBaTh. W OmbIT MOKa3bIBae€T, YTO TOTJA, KOT/Ia HE MPUCIYIIMBAIOTCS K MOJO0OHBIM
MCTUHAM, TOTJla HACTYMNAaloT, ACHCTBUTEIBHO, Tpareluu, U eciau Obl mociaymanuch UudepuHa,
Kuctskosckoro, Mnbrna, He Ob110 Ob1 Takol Tpareauu B Poccun.

N eme onun momeHt. ['oBopst 0 ToMm, uTo ¢usocodus mpasa AOKHA ObITb, HHUKTO HE
BIIPaBE HABSI3bIBATH CBOIO MHIWBHIyAJIbHYIO KOHIICTIIIUIO M TeM OoJiee JTOKa3bIBaTh €€ CHIIOW.
Mbl moHuMaeM, YTO HMCTHHA, OCHOBAHHAas HAa HEKOTOPHIX CYIIHOCTHBIX HauajgaxX, BCE K€ B
OTIpe/IeIEHHOM CTeNeHu OTHocuTenbHa. OTHOCUTENBHA U 1O (opme, U 1Mo coaepkanuto. Ecmu
rOBOPUTH O hopMe, TO 5 He 3Haro, rae Oonblie Gunocodun mpasa — y BbiAaronerocs Bragumupa
ConoBbeBa nim, Hanpumep, y Yndepuna, y Kuctsakosckoro. S mymaro, npusBanue ¢puinocopuun
mpaBa U HOCUTEJICH €€ 3aKJIF0YaeTCs B TOM, YTOOBI, HE OTPHIBAsCh OT HAPOJA, TOHOCUTH €My
ujied, KOTOphIe BEIyT K MpaBy, BeayT K uctuHe. llocne Hamiero coOpaHusi Mbl, KOHEYHO, HE
CKa)XeM, YTO BBIpaOOTaNM UCTHHY B IOCJIETHEH WHCTaHIMH, U OyIyT, HaBEpHOE, CIOPHI HE
TOJILKO O COBPEMEHHOW (punocoduu mpaBa, HO U O TOM, KakoBa uctopus ¢unocoduu mpasa B

Poccun. Ho Bce ke, st mymaro, craHeT 6osee sSiCHO, 9TO JeNiaTh M KyJia IBUraThcsi Poccnu.

Bonnaps Hukoaaii CemenoBuy
Cyowsa Koncmumyyuonnozo Cyoa Poccutickoii @edepayuu, 3aciysicennvlii 0essmenb HAyKu

Poccuiickoii @edepayuu, 3acyscennwiil opucm Poccutickot @edepayuu, npogheccop, 0.10.H.

Duitocopusi pOCCUIICKOr0 KOHCTUTYIIMOHAJIM3MA:

B KOHTEKCTE TCOPHUU U NPAKTUKH KOHCTUTYIITHOHHOTO IPAaBOCyAusl

CoBpeMeHHas 3M0Xa 03HAMEHOBaHa MAacIITaA0HBIMHM KOHCTUTYLIMOHHBIMH MPE0Opa3oBaHUIMH,
OTPaXEHHEM KOTOPBIX SIBHJIOCH 3apOKJEHHE HOBOM NOJUTHYECKON (unocopuu, HOBOMH
KOHCTUTYLMOHHOM HJIEOJIOTUM U, COOTBETCTBEHHO, pa3pabOTKa MPUHIMIIMAIBHO HOBBIX
MOJIX0/0B K TOHHMAaHUIO M OOOCHOBAaHHMIO (PHIOCOPCKO-MUPOBO33PEHUYECKHX OCHOB H
LIEHHOCTEW COBPEMEHHOI0 KOHCTUTYLIMOHATIM3Ma B YCIOBHAX II100ATMCTCKOTO MUpA.

B orom mmaHe — Quimocodckoe  OCMBICIEHHE  COBPEMEHHOIO  POCCHIMCKOro
KOHCTUTYLIMOHAJIU3Ma UMEET HE TOJbKO (yHIaMEHTAbHOE Hay4YHO-METO0JOTHYECKOe, HO U —

B YaCTHOCTH, AJId KOHCTUTYIHHUOHHOTI'O ITPABOCYAUSA — ONCPAIVMOHHO-TIPUKIIAAHOC 3HAYCHHUEC, UMCAH
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B BUJly B JIaHHOM CIly4yae NOHMMAaHUE MPAKTUKU KOHCTUTYIIMOHHOTO MPaBOCYIUs U KaK cepsl
peanuzauuu  punocopuu COBPEMEHHOIO0 KOHCTUTYLHMOHAIW3MA, U KaK HHCTUTYLHOHHOIO
CpeICTBa €€ pa3BUTHsL, Koraa camu pemeHust Koncrurynuonsnoro Cyna Poccuiickoit @denepanuu
IPUOOpPETAIOT 3HAUYEHUE MATEPUAIU30BAHHOTO (HOPMATHBHO-AOKTPUHAIBHOIO) BOILIOIIEHUS
bunocopur COBpEeMEHHOT0 KOHCTUTYIUOHATTU3MA.

1. Koncmumyuyuonanuszm Kaxk gpunocogpcko-npasosan kamezopus.

IIpy BceM MHOr0OOpPa3HH MOXOJIO0B K OHPEENeHHIO OHATHS KOHCTUTYIHOHAIN3MA  0ueBmIHO,
YTO €r0 OCHOBOIIOJIAratolIle XapaKTEPUCTUKU — KaK C TOYKU 3PEHUsI T€HE3UCa, IPOUCXOKICHUS
Y MCTOPUYECKOTO Pa3BUTHUS JAHHOTO SIBJIEHUS, TaK U B THOCEOJOTMYECKOM IIJIaHE — CBSI3aHbl, B
KOHEYHOM CYETE, C €r0 OJHOKOPEHHBIM IMOHSATHEM — KOHCTUTYLMEH KaK OCHOBHBIM 3aKOHOM
oOmiectBa M rocyjaapcrBa. O4yeBUAHO, YTO CBOM DPEAJbHBIE OYEPTaHUS KOHCTUTYLMOHAIU3M
oOperaer TaM W TOrAa, II€ OH, KaK MJes, BOIUIOIIAETCS B CUCTEME T'OCYJIaPCTBEHHOCTH C
0a30BbIM D3JIEMEHTOM €€ MPAaBOBOM XM3HU B BHUAEC KOHCTUTYIHMH M TapaHTHPOBAHUEM €€
BEPXOBEHCTBA, dPPEKTUBHOI 3alUTHI KaK aKTa MPsSMOTo JACHCTBUS Ha OCHOBE OanaHca BIACTH U
cBO0OOBI B IEMOKPATHUYECKOM IIPABOBOM T'OCYIapCTBE.

B sTOM maHe riayOMHHBIE UCMOKU KOHCMUMYYUOHANUSMA KOPEHATCS 8 CYUJHOCMHBIX
Xapakmepucmuxkax KoHCmumyyuu, BOCIPUHMMAeMOH BO BCEM MHOT00Opa3uu COLMAIbHOMN
IIPAKTUKN €€ BO3HMKHOBEHUS, PEAM3allud M 3allUThl KaK HOPMATHUBHOIO IIPABOBOTO fA1pa H
TEHEeTUYECKOTO  (He  TONBKO B (OPMATBHO-IOPUIUYECKOM  CMBICie!)  OCHOBaHUSA
KOHCTUTYLMOHAJIU3MA.

ITporiecchl KOHCTUTYLIMOHHBIX MpeoOpa3oBaHMid, compoBokaaBmue Poccuio, kKak u
JpyTue CTpaHbl, MOATBEPKIAIOT HEOOXOAMMOCTb HCCIIEAOBAHUS CYIIHOCTHBIX XapaKTEPUCTUK
KoHcTuTyum kak JOKYMEHTa, MMMAaHEHTHO CBSI3aHHOTO C COLMAIBbHBIMU IPOTHUBOPEUYUSIMU,
BIIUTaBUIETO B ce0sf Bce MHOrooOpa3ue KOH(MIMKTOB U MPOTUBOCTOSHUN B YCIOBHAX
MOJINTUYECKOTO U SKOHOMHYECKOIO Pa3BUTHA. B KOHIIEHTpMPOBAaHHOM BHJI€ COOTBETCTBYIOINE
Hayana KOHCTUTYIIMHM — B UX COOTHOILEHUH C COLMANBHBIMU MPOTUBOPEUUSIMHU U KOH(MIMKTAMU
COBPEMEHHOr0 O0IIecTBa — MOTYT OBbITh NPEACTABIECHbl B CIEAYIONIMX TPHEIUHBIX
xapaktepuctukax OcHoBHOro 3akoHa: a) KoHcTuTynuss — MOpOXKIEHHE U CBOETo poja

HOPpMAMUBHO-NPABOBOL pe3yIbmam COYUAIbHbIX NPOmMueopeduli COBpeMEHHOro ooIiecTBa; 0)

1 Cm. 06 sTOM, Hamp.: Kyradun O.E. Poccuiickuii koncTurynronanusm. M., Hopma, 2008; Kpasen MLA.
Poccuiickuii KOHCTUTYIIMOHATIM3M: TPOOJIEMBI CTAHOBIICHHS, pa3BUTHA U ocymecTBieHus. CII6., «Opuanaeckuit
neHtp [peccy, 2004; barnait M.B. KoHcTUTyIMOHAMN3M 1 TTOJMTHYECKAsi cHCTeMa B coBpeMeHHoi Poccun //
Kypnan poccuiickoro mpasa. 2003. Nel1; Kaosimes B.T. Poccuiickuii KOHCTUTYIIMOHAIN3M Ha pyOexe
teicstaeneTnii // [IpaBoenenue. 2001. Ne 4; bepman I'.JIxk. 3amagHas Tpaaunus npasa: 3moxa GopmupoBanus. M.,
1998; Il1aifo A. CamoorpaHn4eHue BJIacTH (KpaTKUH Kypc KOHCTUTyIMOHanu3Ma). M., 1999.
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Koncrtutyuuss — ropuduzuposannas opma ompadicenuss cOYyuarbHblx HpPOmMueopedull, ux
3epKaJIbHOE WJIM UCKAXXEHHOE OTpakeHHue; B) KOHCTUTYLUS — MHCTHTYLIMOHHAs. HOpPMaTHBHO-
IIPaBOBAsl OCHOBA pPA3PeuleHus npomueopeyuti COBPEMEHHOro oomectBa. MMEHHO Ha 3ToH
ocunoBe Koncrutynus Poccuiickoit @enepanun 1993 roga marepuanusyer 6a30Bble COIHATBHO-
HOJUTHYECKHE U (POPMAIbHO-IOPUINYECKHE PUHIIMITBI KOHCTUTYLIMOHAIN3MA, BBIIOIHSIS POJlb,
CBOECTO pOJa, HOPMAaTUBHO-NIPABOBOM KaJIbKM BCEH CHCTEMBI COBPEMEHHOIO POCCUHCKOIO
KOHCTUTYLMOHAJIU3MA.

BMmecre ¢ TeM  TpaaMIMOHHBIA Ui  HAYYHOM  JIATEPATypbl  NOAXOX K
KOHCTUTYLMOHAIU3MY KaK UCKIOUYUTEIBHO IOPUANYECKOH, TOJIUTUKO-TIPAaBOBOI MpolieMe IBHO
HEI0CTaTOYEeH. JTO MOHATHE BOIUIOLIAECT B ce0€ CIMIIKOM CIIOKHBIE XapaKTEPUCTUKU, YTOOBI
OTJIaBaTh €ro Ha OTKyH OJHUM iopuctam. Kareropus «KOHCTUTYIIMOHAIM3M» HACTOJIBKO
MHOTrOTpaHHa U YHMBEpCaJIbHA, YTO CIIOCOOHA 0XBAThIBaTh CBOMM COJIEPKaHUEM KaK COOCTBEHHO
IIPaBOBbBIE ABJICHUS, TAaK U HEIOPUAUYECKHE (B TOM YMCIE IPE-, IOCTIOPUANYECKHE), PABHO KaK
U «MeTalopuaudecKkue» (PEeHOMEHbl COLHUAIBHOTO, 3KOHOMHYECKOr0, IOJIUTHYECKOrO,
KyJbTypPHOIO XapakTepa, B TOH Mepe, B KAaKOM OHM BBICTyNAIOT COLMOKYJBTYPHOU
NPEINOChUIKOW  (POPMHUPOBAHUS KOHCTUTYIIMOHAIM3MAa U OJHOBPEMEHHO — CpEIod ero
CYILLIECTBOBAHMS U Pa3BUTHUS, BIMSIOT HA €r0 KOHKPETHO-UCTOPUUECKOE COAEPIKAHUE.

B 3TOM 1m1aHe KOHCTUTYLIMOHAIM3M KaK COLIUAIBHOE SIBIEHUE OOBEKTHUBHO HYXKJIAeTCs B
¢unocopcKo-npaBOBOM OTPAKEHUHU CBOMX XapaKTEPUCTUK Ha KaTeropuaibHO-IIOHATHIHOM
YPOBHE CII0)KHOCUCTEMHOI'O — aKCHUOJOTUYECKOT0, TEIEO0JIOrHYecKOro, MpPaKCHOJIOTHYECKOrO
BUJCHUS JEUCTBUTEIBHOCTH. COOTBETCTBEHHO, KOHCTUTYLMOHAIN3M — OJHa U3 (uiocodceko-
IPaBOBBIX KAaTETOpHH, MpHU3BaHHAs OTpaXaTh BaXKHeWlIMe (yHUBEPCAJIbHBIE) LIEHHOCTH
COBPEMEHHOM IMBWJIM3ALMM, KOTOpble B KOHILIEHTPUPOBAHHOM BHUJAE MPOSBISIOTCS B
3aKOHOMEPHOCTSIX JIEMOKPAaTUYECKOW OpraHu3aluy o0IIecTBa U rocy1apcTBa Ha OCHOBE OanaHca
BJACTH U CBOOOABI, NPU3HAHUS UM 3allUThl IpaB M CBOOOJ 4YeloBeKa MU TIpaxkJaHUHA,
BEPXOBEHCTBA MpaBa. B 0ojee KOHKPETHOM, CTPYKTYpUPOBAHHOM IUIaHE KOHCTHTYLHOHAINU3M
Kak Quiocodcko-mpaBoBasi KaTeropus MpeacTaeT:

60-nepevix, B Ka4eCTBE OOKMPUHATILHO20 ~ KOHCMUMYYUOHAIUSMA KaK  0CO00i
@unocogpcko-npagosoill meopuu, CUCTEMBbI MOJIUTUKO-TIPABOBBIX HAEH M KOHUEMIMH, KOTOpHIE
IPEJICTAlOT, MPEeXJIE BCEro, KaK YYEHHE O KOHCTUTYLUH, KOHCTUTYLIMOHHBIX OCHOBAax
OpraHM3aliy BJIACTH, XapaKTepe OTHOUIEHUH MeXIy 0OLIECTBOM, TOCYIapCTBOM U JIUYHOCTHIO B
pEeXHUME MPU3HAHUS COBPEMEHHBIX KOHCTHUTYLHMOHHBIX LIEHHOCTEW, YTO SIBIISETCS, CBOETO poJa,

2HOCEOJI02UYeCKOlUl COCTABIISIONICH KOHCTUTYUHOHAJIN3MA,
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60-6mopuix, NaHHast GUI0cO(CKO-IIPaBOBasi KaTeropysl BOIIOUIAET B ce0e HOpMamugHo-
npaeosoti KOHCMUMYYUOHAAUIM KaK CUCTEMY KOHCMUMYYUOHHO20 NO3UMUBU3MA, KOTOpas
IpeCTaBisieT COOON TOCYIapCTBEHHO-UEPAPXUIECKHM 00pa3oM OpraHM30BaHHOE HOPMATHBHO-
IIPaBOBOE IPOCTPAHCTBO KOHCTUTYLIMOHAIM3Ma, NOAYMHEHHOe KOHCTUTynMM Kak BBICIIEMY
(bopManbHO-IOPUINUECKOMY HMMIIEpaTuBy oOmiectBa U rocyaapcrsa. Cama sxe KoHctutynus
BBICTYIIa€T B  OTOM  Clydae Kak, CBOEro poAa, HOPMAaTUBHO-NIPABOBOE AP0
KOHCTUTYLIMOHAJIU3MA;

6-mpemvux, 3TO OHMOIO2UYECKUL KOHCMUMYYUOHAAU3M, KOTOPBIA MpeacTaeT Kak
KOHCIMUMYYUOHHO-NPAB06As Npakmuka, paccMarpuBaeMas B C€aMOM ILIMPOKOM CMBICIIE
OO0I1ECTBEHHO-TIOJINTUYECKOTO U TOCYAAPCTBEHHOIO pPa3BUTHS, BKJIIOYAas, €CTECTBEHHO, U
CcOOCTBEHHO KOHCTUTYLIMOHHO-IIPABOBYIO — 3aKOHOJATENbHY0, aIMUHUCTPATUBHYIO, CYJEOHYIO;

Y, HAKOHEII, 6-YemeepmulX, KOHCTUTYIIMOHATIN3M Kak (uinocodcko-npaBoBas KaTeropus
BOILIOLIAET B ce0e TaKKe XapaKTEPUCTUKH OJHOM U3 GOPM 00ujecmeenno2o co3Hanus, KOTopast
OTpakaeT €IMHCTBO KOHCTUTYLIMOHHOM IICUXOJIOTMH U KOHCTUTYLIMOHHON UJEOJIOTHH U, B CBOIO
ouepesib, BBICTYIAET PEIIAIOIIEH MPEeArnochUIKoi (HOpMUPOBaHHS HOBOTO THIA IOPHUANYECKOTO
BUJICHUS NEUCTBUTEIBHOCTH — KOHCIMUMYYUOHHO20 MUPOBO33PEHU.

KoHcTuTyninoHanusm onpezneaeHHbIM 00pa3oM opopMIIsieT CTUXUITHO-TIPAaBOBOM OIBIT B
HOPMAaTUBHO-KOHILIENTYAJIbHYI0 MOJI€JIb, OCHOBAHHYIO Ha LICHHOCTAX BEPXOBEHCTBA IIPaBa, IIpaB
YEJI0BEKa, COLMAIbHOM CHPABENJIMBOCTA M PAaBEHCTBA BCEX IE€pe] 3aKOHOM, COLHAIBHOIO
IIPaBOBOTO  TOCYJNapCTBA, PA3ACICHHUsS BIIACTEH, MOJUTUYECKOrO, HACOJOTHYECKOIO0 |
HKOHOMHUECKOTO IIII0paIu3Ma U T.I1., U B paMKax 3TOH MOJIENU pealn3yeT pa3inyHble QpyHKIUH
MHUPOBO33PEHYECKOTO, LIEHHOCTHO-OPUEHTALMOHHOTI0, HOPMATUBHO-PETYJIATUBHOIO U
BOCIHUTATEIbHO-00pa30BaTENILHOTO XapakTepa. B yacTHOCTH, OH OpraHM3yeT U CTPYKTYpUpPYET
0oOLIECTBEHHOE M WHIUBUAYaJIbHOE IPAaBOCO3HAHME, MpaBoBYIO (uiocodputo. B stom mimane —
Kak 0co0as CII0)KHOCOCTAaBHAsi AaKCHOJIOTWYECKas, TeJeoJornyeckass M IpaKCHOJIOTHYEcKas
cucreMa — KOHCTUTYLUMOHAIM3M caM 10 cebe sBIsSeTCs OJHOW W3 YHUBEPCAIbHBIX
HEMaTepUalIbHBIX (COUPUTYANIbHBIX) IEHHOCTEH NMBUIM3AllMM, BXOAUT B ATOM KayecTBE B
COCTaB MHUPOBOTO KYJBTYPHOTO HACIEAMS BCETO YEIOBEUECTBA, C OJHOW CTOPOHBI, U SIBISAETCS
HalMOHAJIbHO-KYJIbTYPHBIM JOCTOSSHUEM Ka)KJIOTO OTHEIBHOIO HAapoJa, HALMH, FOCYIapcTBa, C
JIPYTOM.

KoHcTuTynIMOHaNnM3M He MOXKET pacCMaTpUBATBCS M, HANO IPU3HATH, CYIIECTBOBATH,
pPa3BUBATbCS BHE CBA3M C KOHKPETHOW TIOCYJapCTBEHHO-NIPABOBOW KYJIbTYPOH M CyBEPEHHOMU

TOCYJapCTBEHHOCTBIO. HmenHo CYBE€pE€HHad BOJII Hapoaa, IMojay4daromasa HOpHIAHYCCKOC
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BBIPDA)KEHHE B T'OCYJApPCTBEHHOM CYBEPEHUTETE, SIBISETCS OCHOBAaHHUEM Il YTBEPKACHUS U
peanuzanuu GyHIaMEHTAIbHBIX COLUATbHBIX IEHHOCTEH KaK B MPABOBOW CHCTEME rocyJapcTBa
nu HaHHOHaHbHOﬁ CHUCTEMC KOHCTHTyuHOHHOﬁ ACMOKpAaTUuH, TaK U B CUCTCMC MCKAYHAPOAHOI'O
mpaBa, KOTOPOE COCTABIISIET MPOIYKT MEXKTOCYAapCTBEHHOTO OOIICHUS, TO €CTh, B KOHEYHOM
cyere, MPOAYKT COTJIaCOBaHHOI BOJIM OOJICUEHHBIX B TOCYAapCTBEHHYIO (hOpMY paBHOIPABHBIX U
CYBEpEHHBIX HapOJ0B. DTO MpENoiaraet, YTo HU OJHOMY HapoJy HE MOKET OBbITh MPEANHCAHO
MPUJATh TOM WJIM MHOW COLIMAJIbHOM IIEHHOCTH TAaKO€ 3HAYEHUE, KOTOPOE 32 HEW HE MPU3HAETCS
CaMHMM HapoJIOM, €CJIM TOJIBKO MHOE HE BJEYET 3a co00#l yrpo3y Uii MHPOBOTO COOOIECTBA U
€ro  WIEHOB. OJTO  MpeArnojiaraeéT TakKkKe, YTO HOPMAaTMBHO  3aKpPEIUICHHBIE  BO
BHYTPUTOCYJAPCTBEHHOM IIPaBE COLMAIbHBIE LIEHHOCTH, BKJIIOYAsl CTOJb BaXXHYIO CpPEAM HHUX,
KaK TMPU3HAHHE MPaB M CBOOOJ YeJIOBEKAa M TPaKJaHWHA, HE MOTYT a0COJIIOTU3UPOBATHCA, a,
HAIpOTUB, JOJUKHBI HCTOJKOBBIBAaTbCSI M HPUMEHATbCA cooOpa3HO C oOuiel cucremoit
KOHCTUTYLMOHHOT'O PETYJINPOBAaHUs, OCHOBAaHHOW HAa HAlIMOHAJIBHOM TPaJuLIUU.

Takum 00pa3oM, B KOHCTUTYIIHOHAIM3ME MPUCYTCTBYIOT KaK KOCMOIIOJIUTUYECKUE
(HagHAMOHAJbHBIE) Hayajla, TaK U HAIMOHAJIbHO-TOCY/IAapCTBEHHbIE, COLMOKYJIbTYPHBIE
XAPaAKTCPUCTHKHU, YTO ITIO3BOJIACT IlaHHOfI Kareropmuu, ¢ OIIHOI71 CTOPOHBI, CIIYKHUTb CIII/IHOﬁ
(yHUBepcalbHOM) Mepoil MpaBOBOTO Mporpecca W KpUTEpHEeM MPaBoOBOM IPGHEKTUBHOCTH
BO3JICHCTBUS Ha COIMAIBHYIO JIEHCTBUTENBHOCTh, C APYroil — oOecrneuynBaTh JTOCTATOUHYIO
cB0OOOAY OOIIECTBY M TOCYNAapCTBY CaMOCTOSITENIbHO ONPENENsTh i ce0si KOHCTUTYLHOHHbIE
q)OpMI)I CYIICCTBOBAHUSA U PA3BUTHA. HaIII/IOHaJ'II)Hafl CUCTEMA KOHCTUTYLIMOHATIU3Ma SABJISICTCA B
TOM IUIaHE TOJUTHKO-TIPABOBOM UM OJHOBPEMEHHO — (humocodcko-MHUPOBO33PEHUECKOM
OCHOBOM  CTaHOBJICHMSI U DPa3BUTHUs  CYBEPEHHOM  JEMOKPATUYECKOW  IIPAaBOBOU
TOCYJapCTBEHHOCTH, C(epoil TEHEpUpPOBAaHUS BBICHIMX T'YMAaHUCTHYECKUX IIEHHOCTEU
COBpeMeHHOI\/'I KYJ'II)TypHOI\/'I MUBHWIM3aIVU U UX TOCYAAapCTBCHHO-IIPABOBOI'0 IMPHU3HAHUA B BUJC
KOHCTUTYIIMOHHBIX [IEHHOCTEN JTMYHOCTH, OOIIIECTBA, TOCYAapCTRA.

B mpakTudeckoM ke TUIaHE pedyb HUOET, B KOHEUYHOM cYere, O (uiIocodcko-
MHUPOBO33PEHYECKOM OOOCHOBAHHM IEPCHEKTHB YTBEPXKJIEHUS KOHCTUTYIIMOHHBIX HEHHOCTEH
COBpeMeHHOI\/II OIMMOXH, KOHCTHUTYIHMOHAJIMU3allUU BCEX C(bep JKHU3HU JIMYHOCTH, O6HIGCTBa u
rocy/lapcTBa Ha OCHOBE BEPXOBEHCTBA MpaBa, TOCMOJCTBA OYKBHI U JyXa KOHCTHTYIIUH Kak
HOPMAaTHUBHOTO IPABOBOTO 5A/Ipa COBPEMEHHOTO KOHCTUTYLIMOHAIU3MA.

2. Dunocogcko-muposos3penuecKuii nI0panum COBPEMEHHO20 Poccuiickozo

KOHCMUMYUUOHAIUIMA> COOMHOUWIEHUE nO3UmMueu3Ima U eCmeCcmeeHnozo npasa.
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B ocHOBe KOHIENTyalbHBIX MOIXOAOB K aHamu3y (WIOCOPCKAX OCHOB COBPEMEHHOTO
KOHCTUTYLIMOHAIM3MA U BBIPAOOTKH CaMOTO MOHSATUS «PHI0CO(PHS KOHCTHTYIIHMOHAIU3MA», B
KOHEYHOM CcYeTe, JIeKaT HaydHble ujen B obnactu ¢uinocopuu mpasa. [Ipu 3TOM BakHO,
OJTHAKO, YYUTHIBAaTh, YTO COOTHOLICHHE NOHATHH «¢wmnocopus mnpaBay U «punocodus
KOHCTUTYLIMOHAIM3MAa» JOJDKHO ONpEICNAThCS HE OOBEMHBIMH XapaKTEPUCTHKAMU (UMesl B
BUJy €CTECTBCHHBIM 00Opa30M HalpamiuBarolieecs: mnpeacraBieHue o ¢uinocoduu mpaBa Kak
NoHSITHH 0oJiee 00IeM, ITMPOKOM B COOTHOMIEHUU C (puiocopueil KOHCTUTYIIMOHAIN3MA — KaK
HEKOM, Ha MEPBBIN B3IJIAl, YACTHOM, KOHKPETHOM IMPOSABICHUHU I1epBOro). [ maBHOE 3akiovyaercs
B BBIBJICHHUM KAUECTBEHHBIX OCOOCHHOCTEH ATHX CONPSDKCHHBIX, HO OTHOCHTEIBHO
CaMOCTOSITEIILHBIX (PHIIOCOPCKO-TIPABOBBIX KATETOPHIA.

[Ipu BceM MHOroOOpa3uM HAYYHO-TEOPETHUECKUX, KOHIICTITYaIbHBIX MOIXOM0B K
npobnemMam  ¢uaocopun  mpaBa’  KBUHTICCEHIHMEH  (DHI0CO(CKO-MUPOBO33PEHUECKOTO
OCMBICJICHHSI COBPEMEHHOT'O0 KOHCTHTYIIHOHAIIU3MA SIBIISICTCS pealin3alisi B KOHCTUTYITHOHHOM
IPOCTPAHCTBE COBPEMEHHBIX TOCYIAPCTBEHHBIX CHUCTEM (B3SATHIX B CIWHCTBE HOPMATHUBHOW
AKCHOJIOTHM M TIPAaBOBOM OHTOJIOTHH) JBYX THIIOB MPAaBONOHUMAHUS — IO3UTHBH3MA H
€CTeCTBEHHOTO TpaBa. BHemHuM ke, (OPMaATbHO-IOPHINYECKAM BBIPRKEHHUEM OTHX
¢m10cOo(CKO-MUPOBO33PEHYECKUX Hayall COBPEMEHHOI'O KOHCTUTYLMOHAIM3MA, SBISETCA
coomnowenue Koncmumyyuu xax OCHOBHOT'O 3aKOHa OOILECTBA W TOCYJapcTBa C npagom, ¢
OJHOM CTOPOHBI, U C 3dKOHOM, C APYTOM.

OTH JBa THUNA TPABOINIOHMMAHUS — IMO3UTHBHU3M M E€CTECTBEHHOE IPABO — II0-CBOEMY
BaKHBI B cucreme ¢bm10co(hcKO-MHUPOBO33PEHUECKOTO BOCIIPHUSTHS IIPaBOBOM
NeMCTBUTENIBHOCTH, M Il KOHCTUTYIIMOHHO-TIPAaBOBOM HAayKH OHHU O3HAYarOT MPUOJIM3ZUTEIIBHO
TO ke, 4T0 A1 ¢umocodun «mHus IlmaToma» m «mHEs Apucrotens»® Peusr wuper o
peamu3any Mo STHM IBYM (GHIOCO(CKO-TIPABOBBIM JIMHHUSAM PA3JIMYHBIX THOCEOJIOTHYECKUX
YCTaHOBOK, MMEIOIIUX NMPUHLUUIHNAIBHO BaXXHOE, METOJIOJIOTHYECKOE 3HAYEHHE, B TOM 4YHCIIe,
JUISL BCEHM CUCTEMbI COBPEMEHHOT'O KOHCTUTYIIHOHATU3MA.

B XymokecTBEHHOM BOCHpUATHH <JIMHUS [l1aroHa» W «JIMHHSA ApUCTOTENS» TeHHAIHHO

3aneyatyieHsl Padasnem B ero kaptune «AduHckas Akanemus» (cMoTpu pucyHok Nel). IInaTon

2 Cm. 06 stom, Hanp.: Hepcecsnn B.C. ®unocodus npasa. Yuebuuk mis By308. M., Hopma, 1997; Tuxonpasos
1O.B. OcHoBs punocodun mpasa. M., Bectaux, 1997; XKykos B.H. ®unocodus npasa (TeopeTnko-
MeTonosiorndeckuit actekT) // ['ocymapcTBo u mpaBo. 2009. Ne3.

3 Cm.: Pynkosckuii B.A. TIo3UTHBU3M M €CTECTBEHHOE NPaBo (Ppunocodus npapa) B KOHTEKCTE COBPEMEHHOTO
npaBonoHnManus // @unocodus nmpasa. 2008. Ne5; Bopotmnua E.A. EctecTBeHHOE TIpaBo 1 (POPMHPOBAHUE
opuarYecKoro nosutususMa // 'ocyaaperso u mpaso. 2008. Ne9.
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Ha COOTBETCTBYIOIIEM (parMeHTe KapTUHBI mpeacTtaeT B oOpaze Jleonapno na Bunum u
YKa3bIBa€T EPCTOM BBEPX, MPU3BIBAET K CO3EPLAHUIO, YTO BIIOJHE COOTBETCTBYET €CTECTBEHHO-
IIPAaBOBOM CO3€pLATEIbHOCTH M CHEKYJSITUBHOM IOPUCIPYIEHIMH. ApPUCTOTENb, HAIIPOTUB,
yKa3blBaeT IEPCTOM Ha 3€MJII0, YTO SIBJISIETCSA, B HAIIEM KOHTEKCTE, CHMBOJIOM OTpPULAHUS
U7eaM3UPOBAHHOTO MIPECTABICHUS O MpaBe, PUI0coPCKOl OCHOBON MO3UTHUBUCTCKO-TIPABOBOM
IOPUCTIPYACHLIUY, OpPUEHTUPOBAHHOM Ha 3aKOHOJATENbHYI0 0a3y HOPMAaTHBHO-IPABOBBIX
UMIIEpaTUBOB OOIIECTBA U FOCYIAPCTBA. DTH JKECThl APHCTOTENS SBIAIOTCS, B KOHEYHOM CUETE,
IPU3BIBOM «XOJUTh II0 3E€MJIE» M OpPUEHTUPOBATHCSA, B TOM YHCIE, Ha JCHCTBYIOILYIO
MO3UTUBHYIO CUCTEMY 3aKOHOJATENbCTBA, KOTOPAsl CO3/4aHa rocynapctsoM. Ho Henb3s mpu 3ToM
HE 3aMeTuth, 4Tto I[lmaToH m Apucrorenp, BoOIUIONIAas B CBOMX JXKECTaX BO MHOIOM
IIPOTUBOIOJIOKHBIE Hayala, HaXoATCsl, TEM HE MEHee, PSIIOM U UAYT B OJHOM HamnpasieHUu(!),
a Apwucrotenb, Oyayud ydeHukKoM Ilmarona, mpomoymkaeT CMOTPeTh Ha CBOEro YUMTEls,
HECMOTpS Ha TO, YTO WX B3MNIAABI pacxoasrcs. M 3To riyOOKO CHMBOJUYHO: Pa3IUYHOE
bunocoPpcro-MUPOBO33PEHUECKOE BOCIPHUITHE ICHCTBUTENHLHOCTA (B TOM YHCIE IPABOBO)
BIIOJTHE MOXKET OBITh COINpPSDKEHO C JIBWKEHHEM B OJHOM HAaIPaBIICHHH, CIIOCOOCTBYS
JOCTUKEHUIO OOIIEeH LeH.

B otux oOpa3ax — oOTpaxkeHME HUIEeH COUYeTaHHs THOCEOJOIMUECKUX YCTaHOBOK
€CTECTBEHHO-TIPABOBOTO M TO3UTUBHCTCKOIO IOAXOJOB K OLIEHKE KOHLENTYaJIbHBIX HACH WU
HOPMAaTHUBHO-TIPAaBOBOW JIEMCTBUTENBLHOCTH COBPEMEHHOTO MHpa. Onupasch Ha COOTBETCTBYIOIINE
MOJIO’)KEHHSI M YCTAHOBKHM OOILEMETOJ0JIOTUYECKOTO XapaKTepa, BaKHO OTBETUTh Ha BOINPOC O
TOM, KyJa «CMOTpell» 3aKOHOJaTeNlb, KOrja pa3pabareiBajach W HpuHUManach KoHcTUTynus
Poccuiickoit ®eneparun 1993 roma — B Hebeca wnm Ha 3emio? KakoBel ¢unocodceko-
MUpPOBO33peHYeckue Hayana OcHoBHOro 3akoHa Poccun?

[IpencraBnsiercst, uro Konctutrynmus 1993 roma kak HOpMaTHBHO-IIPaBOBas OCHOBA
COBPEMEHHOT'0 POCCUICKOI0 KOHCTUTYLIMOHAIM3MA MOKET ObITh OXapaKTepH30BaHa B 3TOM IIJIaHE
¢ nmo3unui puaocodcko-MHUPOBO33pPEHUECKOTO MITIopann3Ma. M oH OCHOBaH Kak pa3 Ha COUYeTaHUU
€CTECTBEHHO-TIPAaBOBOT'0 M MO3UTUBUCTCKOIO MOIXO/IOB.

B 10 *e Bpems ¢ ¢hopManabHBIX MO3ULHMHN (GUIOCOPCKON TOIMBI ATO MOXKET NMPUBECTH K
BBIBOY 00 OTCYTCTBMM B KOHCTUTYLIMOHHOM IPOCTpPaHCTBE (HIOCOPCKO-MUPOBO33PEHUECKOTO
MOHHU3Ma, HEKOH (PHII0COPCKO-MUPOBO33PEHUYECKOM IKIIEKTUKE, B paMKaX KOTOPOil €CTECTBEHHO-
MIPaBOBOM THIT MPAaBONOHUMAHUSA KOHKYPUPYET C MO3UTUBHCTCKUM. M Takue OLIEHKH UMEIOT
MECTO B Hay4yHOW uutepatype. Tak, mo wmHeHuio B.A.UeTBepHuHa, «KOHCTUTYIIMOHHAS

KOHICIIIHA IIpaB YCJIOBCKA (I/I KOHICIIIHA 00JIHCHO20 3ClKOHa) OKJleKkmudyecKku COCOUHSICT
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HEMO3UTUBUCTCKUE NIPECTABICHUS O IPAaBOBOI cBOOOE € NO3UTUBUCTCKUMH IIPEICTABICHUSIMHU
0 TpaBax Kak 3aKOHOJATENbHO CAHKIMOHHPOBAHHBIX MpHUTA3aHusAX»*. HemociemoBaTeabHOCTH
KOHCTUTYLIMOHHOTO MTPABOIIOHUMAHHUSA, C €r0 TOUYKH 3PEHUs, 0OCOOCHHO OTUETIUBO MPOSBISIETCS B
nosiokeHusax 4dactu 3 cratbu 55 Konctutyuum Poccuiickoit denepauuu, KoTopas BOIPEKU
IOPUJINYECKOH JIOTUKE (HEMO3UTHBHM3MA) /MOXKET, IpaBuiibHee depe3 Aeduc? He-mo3uTuBusmal,
JIOIIYCKAIOIEH OrpaHUYEHUE TIPaB YEJIOBEKA 110 €IMHCTBEHHOMY MOTHBY — 3aLLUTBI 71pa6é NPYTUX
JUI, IPUYEM JIUIIb B TOH Mepe, B KaKOW OrpaHUYCHHE HEOOXOIUMO I O0eCIeueHus: TaKou
3aIMUTHI, BBOJAWT HWHBIE OCHOBAaHUSA M LM OrPaHUYCHMS IIpaB, BKIIOYAs 3aIIUTY OCHOB
KOHCTUTYLIMOHHOI'O CTpOsI, HPABCTBEHHOCTH, & TAK)KE€ 3aKOHHBIX MHTEPECOB APYIux Jul. Tem
CaMbIM COOTBETCTBYIOIIME LIEHHOCTH U, B YACTHOCTH, 3AKOHOM MNOPOICOEHHbIU UHmMepec,
CTaBATCA B OJIMH PAJl O YPOBHIO CBOEH 3HAYMMOCTH C IPABAMHU YeJIOBEKa’.

Takoil moaxoa, OYEBUIAHO, UMEET B CBOEH OCHOBE NMPOTHUBOMNOCTABICHUE €CTECTBEHHO-
IIPABOBBIX M IO3UTHBUCTCKUX Hayall, MCKJIIOYAaeT BO3MOXHOCTb MX COCYLIECTBOBAaHUS — IIpU
IIPU3HAHUM 33 STUMHU HA4aJlaMU CaMOCTOSITEIIBHOM U COOTHOCHMMOM FOPUIMYECKON LIEHHOCTH —
0e3 ymep0Oa /11t mpaBa Kak BOIUIOMICHHUS! CBOOO/IBI, PABEHCTBA U CIIPaBETMBOCTH. BMecTe ¢ TeM,
KaK 9TO OBLIO IMOKa3aHO BHIIIE, YK€ ONBIT aHTHYHOU (PMIIOCO(UU TTO3BOIISET MPEAIIONIOKUTD, YTO
IPOTHBONOJIOXKHBIE (hunocodckue Hayasa MOTYT HaXOAMTHCA WM OBITh CBEJEHBI K TaKOMY
OTHOLLEHHUIO, KOTZia UMEIOIIEECS MEXKIYy HUMHU HaIpPsHKECHUE ITOPOKIAET BOSHUKHOBEHUE HOBOI'O
MOJIO’KUTEIBHOIO Ka4eCTBA U JOCTH)KEHUE MOJOKHUTENBbHOT0 pe3yibTaTa. C 3TOW TOUYKHU 3peHus,
BHUMATEJIbHBIA W HENpeaB3AThIM aHanmn3 KOHCTUTYyLMM JaeT OCHOBaHHMs I10Jaratb, 4TO
OcHoBHoI 3ak0H Poccun, paznuuas B cBoeM HIeiHOM Oa3uce JOKTPUHBI €CTECTBEHHOTO MIpaBa U
MO3UTUBU3MA, HE IPOTUBOIOCTABIIAECT UX, HE MPUBOAUT K COCTOSHUIO AHTATOHUCTUYECKOIO
IPOTUBOPEUMS,, A, HANpPOTUB, CTPEMUTCSs K  BbIpaOOTKE WX  CHHTETUYECKOIO,
B3alMOCOTJIACOBAHHOTO MIOHUMAHUS B 1ENIAX 3P PEKTUBHOTO MPAaBONPUMEHEHUS.

JlelicTBuTenpHO, AelicTBytonasi KOHCTUTYyLUS pealn3yeT BO MHOTOM HJIEN €CTECTBEHHO-
npaBoBoi Teopun. Tak, cornacHo Koncrurynuu Poccuniickoii denepannn yenosek, ero npasa u
CcBOOO/BI SBJISIOTCS BBICIIEH IEHHOCTHIO (CTaThsl 2); OHM MPHU3HAIOTCS M TapaHTUPYIOTCS B
Poccuiickoit ®denepanuu coriaacHO OOLIENPU3HAHHBIM MPHUHIIMIIAM MEXAYHapOJHOrO IpaBa,
HEOTUY>kKJIaeMbl, MPUHAIEKAT KaXJIOMYy OT poxkaeHus (cratbs 17). B To ke Bpemst u3 camoit

KOHCTI/ITyI_II/II/I BBITCKACT HECAOIYCTUMOCTD IMPOTHUBOIIOCTABJIICHUA CCTCCTBCHHO-IIPABOBBIX Havall

4 Cm.: YeTsepHun B.A. Poccuiickast KOHCTMTYIIMOHHAS KOHIEMNIKMS NPaBONOHUMaHUs // KOHCTUTYLIMOHHOE NpaBo:
BOocTOUHOEBporteiickoe o6o3perne. 2003. Ne4. C.32.
% Tam xe.
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(BBITEKAIOMIUX HemocpencTBeHHO M3 OCHOBHOTO 3aKOHA) MOCIEAYIOLIEMY 3aKOHOJAATEIbHOMY
pEeryJIMpoBaHMIO TpaB M CBOOOJ UeIOBeKa W TpakJaHuHAa. HampoTuB, HOJHOMOYHE IO
rOCy/1JapCTBEHHO-IIPABOBOM  pEerVIaMEHTAllMM [paB 4eJOBEKa MpsAMO 3aKperuisiercs 3a
dbenepanbHbIM 3akoHOmaTeaeM (MyHKT «B)» crath 71), a B cratbe 18 KoHcTuTynuu
Poccuiickoii ®denepanuu 3akpervisiercss TpedOBaHUE, COTVIACHO KOTOPOMY #paga u c80000bl
ONpeoensaom CMuICl, COOepIUCAHUe U NPUMEHeHUe 3aKOH08, TO €CTh, COJIepKallluecsl B MpaBax u
cBOOOJIaX €CTECTBEHHO-TIPABOBbIE Hayaja JOJDKHBI OOBEKTHBHPOBATHCS B IMO3UTHBHBIX
(mpuHUMAaEMBbIX TOCYJapCTBOM) 3aKOHaX, IOJIy4aTb pEaIU3alUI0 B IPaBOINPUMEHUTEIBHOMN
JESTEIIbHOCTH.

B cucreme ¢unocodcko-MHUpOBO33PEHUECKUX OCHOB COBPEMEHHOTO POCCHUHUCKOTO
KOHCTUTYLMOHAJIU3Ma E€CTECTBEHHO-IIPABOBOE U IO3UTUBUCTCKOE Hayajla UHTETPUPYIOTCS B
uaee npagosoco  3akona. (OCHOBHBIM K€  OPraHU3AlMOHHO-TIPABOBBIM  MEXaHU3MOM
COrJIaCOBaHUs,  JOCTHIKEHUS  TapMOHMHM  MEXIy  J3TUMH  JAByMa  Quiiocodcko-
MHUPOBO33PEHYECKUMU HavaJaMu POCCUICKOTO KOHCTUTYLMOHAIIU3MA BBICTYIIAET
Koncturyuunonsnsiii Cyn Poccuiickoit @enepanuu.

JUis KOHCTUTYLMOHHOIO MpaBOCYJUsl 3Ta 3aJadya HMMEET HE TOJIbKO IPAKTHUKO-
NPUKIIAJHOE, YTUIUTAPHOE 3HAUYCHHE, YUUTHIBAsI BO3SMOXKHOCTH U O0BEKTHBHYIO HEOOXOIUMOCTh
UCIIOJIb30BaHUSI COOTBETCTBYIOIUX (PUIOCOPCKUX TOKTPUH A (HOPMUPOBAHMS FOPUIHMUECKON
JIOTUKA  KOHCTUTYLIMOHHO-CY/I€OHOTO  HOPMOKOHTPOJSI ¥ BbIpa0OTKM  HaJJIeKallux
KOHCTUTYLMOHHO-TIPABOBBIX MMO/AX0/I0B (MOTHBUPOBAHHBIX M OOOCHOBAHHBIX) MPU pa3pelieHun
KOHKpETHBIX Jen. dunocodus KOHCTUTYLHMOHAIM3Ma MpPOSBISET ce0sl — NPUMEHHMTENbHO K
cepe KOHCTUTYLMOHHOTO KOHTPOJISI — HE TOJIbKO Ha HMHCTPYMEHTaJIbHO-METO0JOTHYECKOM
YpOBHE, HO 3HA4YUTENbHO OoJiee IIHMPOKO: KaK CBOEro poja CHCTeMOooOpa3yrollas OCHOBA,
KOTOpasi ONpeleNseT CYUIHOCTh CaMOro Mo cede HHCTUTYTa KOHCTUTYLMOHHOTO KOHTPOJIS,
BIUSET Ha ero (pyHKIHMOHAIbHBIE XapaKTEPUCTUKU M BO MHOTOM HAIpPaBISIET MPAKTUYECKYIO
JEATEIbHOCTh OpraHa KOHCTUTYLMOHHOIO TIpaBOCyIus. Benp HMMEHHO KOHIENTyalbHOE
pa3jnueHue MnpaBa U 3aKOHA, B TOM 4HUCIEe B UX cooTHoueHun ¢ KoHcturynueil, u crpemienue
Ha 3TOM OCHOBE CHOPMHPOBATH TPABOBOW 3aKOH SIBISICTCS PEIIAOIICH MPEANOCHUIKOW st
IIOCTAaHOBKM BOIIPOCAa O IIPAaBOBOM COJIEP’KAHUU 3aKOHOAATEIbHBIX AaKTOB, MX COOTBETCTBUU
Konctutyuuu, a, cramo ObITh, peub MAET O CaMOil Mo ceGe WHCTUTYLMOHAIM3AlMU JTaHHON
KOHTPOJIbHO-CYJIEOHOM (YHKITHH.

W, HanpoTHB, KOHIENTYyaJlbHOE OTOXKIECTBJIEHUE MpaBa W 3aKOHA, NpPUIaHHE 3aKOHY

HMMAHCHTHOI'O IIPpaBOBOT'O Haydajia, CBA3aHHOI'O MCKIIFOYUTEIBHO C BOJICH 3aKOHOJATCIA — 4YTO
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CBOMCTBEHHO IOPUAMYECKOMY IIO3UTHBU3MY — B IPUHIUIE HMCKIKOYAECT BO3MOXXHOCTH MJIS
KOHCTUTYLIMOHHOTO KOHTPOJISI, IIOCKOJIBKY B pPaMKax ATOW JOKTPHUHBI KJIFOYEBOW SIBIISETCS
MaKCuMa «3aKOHOJATENIb BCErja IpaB», U OLICHKA IIPAaBOMEPHOCTU JCHCTBHM 3aKOHONATEISA B
ATOM Cily4ae OECCMBICIEHHA.

Onupasgce  Ha  KOHCTUTYLMOHHO-TIPABOBYKO  JOKTPHUHY  IIPaBOBOIO  3aKOHA,
Konctutynuonnsii  Cyn Poccuiickoii ®enepauuui B CBOEH MPAKTUKE CTPEMHUTCA K
cOATaHCUPOBAaHHOMY COYETAHUIO ECTECTBEHHO-NPABOBBIX M TO3UTHBUCTCKMX Hauyal B
HallMOHAJIbHOM KOHCTUTYLIMOHHO-IIPABOBOM CHUCTEME. YUMTBIBAas, YTO IIPaBO II0 CBOEMY
COJIEP’KaHUIO U FE€HE3UCY NMEET «BHE-3aKOHOTBOPUYECKUI U «J10-3aKOHOTBOPUYECKHI» XapakTep,
Konctutyuuonnsiit Cyz B TO k€ BpeMsl HCXOIUT U3 HEOOXOIUMOCTH KaK MOXHO OoJiee IOJIHOTro
BBIPQXEHUS IIPaBa UMEHHO B 3aKOHE (B IIMPOKOM CMBICJIE 3TOTO CJIOBA), UMEs B BUJY, UTO 3aKOH
npu3BaH obecneunTsh GOPMAIBHYIO ONPEAEICHHOCTh MPaBa, €ro eInHO00pa3Hoe MOHUMAHHUE H
IIPUMEHEHHUE, TO €CTh, B KOHEYHOM CUETE, PABHOIPABUE I'PaXkKIaH.

CootserctBeHHO, Konctutynmonnsii  Cyn  Poccumiickoni  ®@enepanyu  IpU3HAET
CYUIECTBOBAaHHE TaK HA3BIBAEMBIX He@OPMANbHbIX UCTNOYHUKOS NPA6a W, B YaCTHOCTH, aKTUBHO
OIepUpyeT MPHU OCYILIECTBIEHUU KOHCTUTYLIMOHHOI'O KOHTPOJI 0OWuUMU HPUHYURAMU NPABA U
npagosviMu NPUHYUNAMU, CChUIAACh HA HUX KaK HAa KPUTEPUN OLIEHKHM KOHCTUTYLIHOHHOCTH
HOPM 3aKOHOB. DTH NpUHIUIBL, 110 MHeHUI0 KoHcTuTtynmonnoro Cyzaa Poccuiickoit denepanum,
00Ja/1at0T BBICHIEH CTENEHbIO HOPMATHBHOW OOOOIIEHHOCTH, NMPEAONPENESIOT COJep KaHue
KOHCTUTYLMOHHBIX IIpaB 4YeJIOBEKa, OTPACIEBBIX IpaB Tpak[JaH, HOCAT YHHBEpPCAIbHBIN
XapakTep M B CBSI3M C OSTHUM OKa3bIBAIOT pETyJHMpyIollee BO3ACHCTBHE Ha Bce cQepsl
OOIIECTBEHHBIX OTHOLIEHUH; 0O0IIe00s3aTeIbHOCTh TAKMX IPHHLUIOB COCTOMT Kak B
INPUOPUTETHOCTH TE€PE] MHBIMHU MPABOBBIMHM YCTAaHOBJIEHUSIMU, TaK U B PACIPOCTPAaHEHUM HX
neiicTBus Ha Bce cyOnekTs mpasa’. IlIupokuil B3IIAA HA MPABO MPOCIEKUBAETCS U B TIPABOBOIL
nosuun Koncrtutynnonnoro Cypa Poccuiickoii denepanuu, COINIACHO KOTOpPOM IEHCTBHUS
3aKOHOJIATeNs, MPABONPUMEHHUTENS] W MHBIX CyOBEKTOB IpaBa HE JOJDKHBI BCTYINaTh B
MPOTUBOPEYHE HE TOJBKO C Oykeou, HO ¢ dyxom Koncturyumm Poccuiickoit denepanuu u
colepKalluxcs B HeW MPHUHLMIIOB, BKIIOYas TMPUHLUIBI TPAaBOBOTO TIOCYAAapCTBa,

CIIpaBCAJINBOCTH, OanaHca 4YaCTHBIX U Hy6J'II/I‘-IHLIX HHTCPCCOB U T.)I.7.

6 Cm.: ITocranosnenne Koncrurynuonnoro Cyna P® (nanee — KC P®) or 27 suBaps 1993 roga Nel-I1// C3 Pd.
1993. Ne14. C1.508.
7 Cm.: Mocranosnenue KC PD ot 21 aexabps 2005 roga Nel3-IT // C3 P®. 2006. Ne3. C1.336; Onpenenenne KC
P® ot 27 nexabps 2005 roga Ne503-0 // C3 PD. 2006. Ne§. C1.945.
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Bwmecre ¢ Tem, Konctutynuonnsiii Cyn Poccuiickoit denepanyiu He IPOTUBOIIOCTABIISIET
OpaBO M 3aKOH U HUCXOAUT M3 HEOOXOIUMOCTH HCIIONB30BAHHUS BCEX BO3MOXKHBIX
KOHCTUTYLIMOHHO-TIPABOBBIX CPEJICTB M0 00ECHEUEHUIO MPABOBOTO COJEPKAHMS JIHCTBYIOIIETO
3aKOHA, YTO CBUJAETEILCTBYET 0 OepexHoM oTHomeHuu KoncrurynuonHoro Cyna Poccuiickoit
®enepaunn K 3aKoHy. VIMEHHO € 3TUM CBSI3aHA Npe3yMnyus KOHCMUMYYUOHHOCMU 3AKOHA W
TaKOH TMpUEM KOHCTUTYLIMOHHO-CyI€OHOTO KOHTPOJS, KaK KOHCMUMYYUOHHO-NPABOBOE
UCMoaKO08aHUe, TO €CTb BBIABICHUE B MOPSAKE KOHCTUTYLIMOHHOI'O INPABOCYIHS IIPaBOBOIO
(KOHCTUTYLIMOHHOT'O) CMbICJIa 3aKOHAa W YCTpaHEHHUE BCEX HHBIX — HENPaBOBBIX — €ro
UHTEpOpeTaluuii U3  npaBonpuMeHuTeNnbHOM  mpakTuku.  CormacHo — OmnpeneneHutro
Kouncturynuonnoro Cyna Poccuiickoii @eaepanuu ot 11 HosiOps 2008 roga Ne556-O-P, ecnu
Koncturynuonsnsiii Cyn Poccuiickoit denepanny yCcTaHOBUT, YTO HEKOHCTUTYLIMOHHBIM CMBICI
IIpUAACTCS HOpME B pe3ynbTaTe He ajnekBaTHOro Koncrutynuu Poccuiickon ®enepanuu ee
WCTOJIKOBAHUSI IPABOIPUMEHUTENIEM, OH BIIPaBe, HE YCTpPaHss caMy HOpPMY M3 IpPaBOBOM
CUCTEMBI — MOCKOJBKY 3TO MOXET CYIIECTBEHHO MOBIHITh Ha (PYHKIIMOHHPOBAHHME MPABOBOM
CHUCTEMBI B LIEJIOM U CO3JaTh TPYIHOCTH B MPABONPUMEHEHWHU, B YACTHOCTH OOYCIIOBIICHHbBIC
BO3HUKILEH TPOOEIbHOCTHIO B IPABOBOM PErYJIMPOBAHUU U HEOOXOIUMOCTBIO €€ YCTPAHEHUS, —
BOCCTAHOBUTH €€ KOHCTUTYIIMOHHO-IIPABOBYIO MHTEPIPETALMIO, PU3HAB HE MPOTHUBOpEYAILEH
Koncturynun Poccuiickoit ®denepanuu B BBISIBICHHOM B PE3yJbTaTeé KOHCTUTYLIMOHHOIO
CYJIONPOU3BOJACTBA KOHCTUTYLIMOHHO-TIpaBOBOM cMbiciie. Pemenne Koncrurynumonnoro Cyna
Poccuiickoit deneparuu, KOTOPHIM TOATBEPKAACTCS KOHCTUTYIIMOHHOCTH HOPMBI UMEHHO B
JaHHOM UM HUCTOJKOBAaHMM M TEM CaMbIM HCKJIIOUaeTcss Jroboe MHoe, TO ecCTh
HEKOHCTUTYLIMOHHOE €€ UCTOJIKOBAaHUE, a CJIEI0BATEIbHO, U IPUMEHEHHE B HEKOHCTUTYIITMOHHOM
WHTEpIpETaIi, UMEET B JTOM YaCcTH TaKWUE€ K€ TOCJIEACTBHS, KaK W MPU3HAHHUE HOPMBI HE
cootsercTBytomeii Koncturymmm Poccuiickoi ®eneparmu®,

['maBHBIM ’k€ HUHCTPYMEHTOM COIJIACOBAHMS €CTECTBEHHO-IIPABOBOI'O M MO3UTUBHUCTCKOTO
MPaBONOHUMAHUSI B MEXaHU3ME KOHCTUTYIMOHHOTO KOHTPOJIS SIBISIOTCA KOHCTUTYIIMOHHBIE
LIEHHOCTU U, COOTBETCTBEHHO, IMOUCK OajaHca MeX/y BJIaCThIO U CBOOOJOM, MpaBaMy YeJIOBeKa
u 0e30MacHOCThIO OOIEeCTBa M TOCYAApCTBa, JAEMOKPATHEH W IEHTPAIM3MOM, CBOOOION
NpEeANPUHUMATENICTBA U COLMAIBHOM 3alllUTOM TpaxaaH U JPYTUMU KOHKYPUPYIOIIUMU
LEHHOCTSIMU KaK B HOPMATHUBHOM COJIEPKaHUU JIEHCTBYIOIIMUX 3aKOHOB, TaK M HEMOCPEICTBEHHO

B [IPAaBOIIPUMEHUTEIBHON ITPAKTHKE.

8 Cm.: Onpenenenne KC P® ot 11 Hos6ps 2008 roma Ne556-0-P // C3 PD. 2008. Ned8. Ct.5722.
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3.  Koncmumyyuounsvie uyenHHocmu — NpPEOMEMHO-2HOCEOI0ZUYECKUIl  IKGUBATIEHM
dunocopuu koncmumyyuonanuzma.

[TpoGiieMa KOHCTUTYLMOHHBIX LIEHHOCTEH MOXET paccMaTpUBaThCs B Pa3jIMYHBIX aCHEKTaX: C
00IIETEOPETUYECKUX MMO3UIMIA KOHCTHUTYIHOHHON (minocoduu, 4To CBSA3aHO C BBIBICHHEM
CYILIECTBA, COJIEP’KaHUs M CHUCTEMbl KOHCTUTYLIMOHHBIX IIEHHOCTEH, XapakTepa UX BIMSHHS Ha
KOHCTUTYLIHOHHOE MHPOBO33PEHHUE; B MparMaTHUYECKU-TIPUKIAJHOM IUIaHE — KaK JJIEMEHT He
TOJIbKO aKCHUOJIOTWH, HO M KOHCTUTYLIMOHHOM IIPAKCHOJIOTMH, UMES B BUIY HEO0OXOJUMOCTh
pa3pabOTKH HMHCTPYMEHTapusi NPUMEHEHHs (peayn3alii) KOHCTUTYLMOHHBIX LIEHHOCTEH B
MIPaBOTBOPUYECKOM, TPABOMPUMEHUTEILHOW M UHBIX (DOpMaxX MPAKTUUYECKOW AEATEIHLHOCTU MPU
pelIeHNH KOHKPETHBIX 3a/1a4 rOCyAapCTBEHHOTO U OOIIECTBEHHOTO PA3BUTHS.

VYxe 1mo3ToMy KOHCTUTYLIMOHHBIE IIEHHOCTH HPEJICTaBISIIOT CO00M M THOCEOJIOTMYECKUH, U
AKCUOJIOTHYECKUI, ¥ OJHOBPEMEHHO — MPEAMETHO-OHTOJIOTUYECKUN SKBUBAICHT (punocoduu
COBPEMEHHOT0 KOHCTUTYLIIMOHANIW3Ma. B 3TOM HaxoguT cBoe oOTpakeHHe TOT (HakT, 4YTO
METOJIOJIOTHSl aKCUOJIOTUU WIIM, KaK 3TO OMNpeAestoT (UIoCO(Pbl, «CKPBITHII aKCHOJIOTH3M
OHTOJIOTUH M THOCEOJIOTHH» MOXET OBITh HMHTEPIPETUPOBAH TAKMM 00pa3oM, YTO aKCHOJOTHSA,
chepa HEHHOCTeH U eCTh «OCHOBHAS KOMIIETEHIIHSI U OTBETCTBEHHOCTH (pumocopum»’. NHpiMu
cioBaMH, (pumocodust CTaHOBUTCS MPEUMYIIECTBEHHO YYEHHEM O IIEHHOCTSAX, YTO OCOOCHHO
BaXHO U1 puntocorn KOHCTUTYITMOHATN3MA KaK YUSHUS O KOHCTUTYIIMOHHBIX IIEHHOCTSIX.

2.1. @enomen yennocmei 6 punrocoguu KOHCMUMYYUOHATUIMA: OCHOBHBIE USMEPEHUSL.
«lleHHOCTh» — TOHSATHE YHHMBEpPCAIbHOE W MHOIOMEpPHOE, OHO OXBaThIBae€T BCE 00JIaCTU U
YPOBHHM COLMAIBHOM JKU3HENEATENILHOCTH, B TOM 4HcIe — Haxojdmuecs B cdepe
KOHCTUTYLIMOHHO-TIPABOBOr0 Bo3/eHCTBHs. DopMupoBaHe IIEHHOCTHBIX MOJIXO0A0B K TOMY WIJIH
MHOMY SIBJIEHHIO (00BEKTYy) TpeOyeT reHepHpOBaHMs OLIEHKH, TO €CTh CyObEKTHBHO-BOJIEBOU
¢ukcanuu o0bEKTa B COOTBETCTBHMU C M30paHHBIM MACIITA0OM U KPUTEPUSMH OIpPEACIICHHON
MOJIE3HOCTH, OOBEKTUBHON M (WiH) CyOBEKTHBHON HEOOXOAMMOCTH, MOJUTUYECKOW U (WIIK)
HYKOHOMUYECKOHN I1eIeCO00pa3sHOCTH U T.M. DTO TO3BOJSET OOHApYX UTh («CHATH») B chepe
KOHCTUTYLIMOHHOTO  PEryJMpOBaHUS  HEKUH  HJ€ANM3UPOBAHHBIA  CJENOK  (MOJEIb)
AKCUONO2UYEeCKUX KOHCIUMYYUOHHBIX HAYAl U OMHOUleHUli, KOTOPbIe UMEIOT HEMTOCPECTBEHHOE
HOpPMAaTHBHOE OQOpPMIICHHE B KOHCTUTYLIMOHHOM 3aKOHO/IaTEIbCTBE.

B pamkax 3TuX OTHOLIECHHI OOHApY>KUBAETCA, MPEXKJE BCETO, YEHHOCMb Camol no cebe
Koucmumyyuu kak akTa, YyCTaHaBIMBAIOLIETO CBOJ OCHOBOIIOJIAralOUIMX IIEHHOCTHBIX

UMIIEPATUBOB TOCY/IAapCTBEHHO OPraHM30BAHHOIO OOIIECTBAa, a Takke Oojiee KOHKPETHBIX

% Cm.: T'yceiinoB A.A. ®unocodust: Mex Ly 3HaHUAMU U lIeHHOCTAMH // Punocodekue Hayku. 2001. Ne2. C.19-20.
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KOHCTUTYLIMOHHBIX YCTaHOBOK, YTBEP)KIAIOIIMX LICHHOCTHBIE OCHOBBI M  OPHEHTHUPBI
IPaBONOPSIIKA B OTIENBHBIX cdepax OOIIECTBEHHON U rocyIapCcTBEHHOHM kH3HM. LleHHOCTHOE
3HayeHne KOHCTUTYIUM Kak IOpUIMYECKOr0 MOHOJAOKYMEHTa HanOoJjiee MOJHO BOIUIOIIACTCS B
€€ YUpEIUTEIbHBIX CBOMCTBAX, BEPXOBEHCTBE, BBICLICH IOPUINYECKON CUJIE, IPSIMOM JICHCTBUH,
0co6OM MOPAIKE €€ MPUHATHS ¥ U3MEHEHHS 0.

OZnHOBPEMEHHO YEHHOCMHAA 3HAYUMOCMb npucywa He TOIbKO KOHCTUTyL MU B LIEIOM,
HO U KoHKpemHuiM Hopmam OchoeHo20 3aKoHa, KOTOPBIE SIBJISAIOTCS B TOM CIy4yae OTpakeHHUEM
(baKTHYECKN CIIOKMBIIMXCS W IOPUAMYECKM TPH3HAHHBIX MPEICTABICHUNA O COLMAIBHBIX
npuopuTeTax U Haubojee ONTUMAIbHBIX MOJENAX OO0yCTpoiicTBa OOLIECTBEHHOW U
rOCyJapCTBEHHON JKU3HU, O COOTHOIIEHUM IEHHOCTEH BJIACTM U CBOOOABI, PABEHCTBA U
CIIPaBEUIMBOCTH, PBIHOYHOM OSKOHOMHUKM W COLMAJIBHONW TOCYAApPCTBEHHOCTH W T.X. B
KOHIIGHTPUPOBaHHOWH (opmMe cooTBercTByromue IeHHocTH KoHctutynmum Poccuiickoit
Qenepanun  u3n0keHel B ee rinaBe 1. lleHHocTHBINM, ¢Quaocodcecko-npaBoBol xapakTep
COOTBETCTBYIOIIUX KOHCTUTYLIMOHHBIX IIOJIO)KEHUN OYEBMJIECH; OH IIOJIy4aeT MOATBEPKIACHUE B
npaktuke Koncrutyunonnoro Cyaa Poccuiickoit denepannu, KOTOpbId aKTUBHO 3aJ€HCTBYET
AKCUOJIOTHUYECKUI MOTEHIINA TaHHBIX KOHCTUTYLMOHHBIX HOPM /ISl (JOPMUPOBAHUS MTPABOBBIX
MO3ULIMN 110 KOHKPETHBIM JIeJIaM U KOHCTUTYLIUOHHO-IIPABOBBIM CIIOPAM.

Eme oxHa pa3HOBUIHOCTh aKCHUOJOTMYECKHX Hadal (QUIocOpUH COBPEMEHHOIO
KOHCTUTYLIMOHAJIN3MA CBSI3aHA C 2E€HEpUpPOGAHUEM KOHCIMUMYYUOHHBIX YEHHOCmel, TPExXIe
BCEro, Kak pe3yibTaTa KOHCTUTYLIMOHHO-OLICHOYHOM JESTENbHOCTH CyAEeOHBIX OpraHoOB
KOHCTUTYLIUOHHOI'O KOHTpPOJA. B 2TOM Ciyyae KOHCTUTYLMOHHBIE LICHHOCTH — B OTIWYHE OT
HeHHocTe camoii 1o cebe KoOHCTUTYmMM — HE HMMEIOT MpsMOro TEKCTyallbHOTO
KOHCTUTYLIMOHHOTO O(QOpPMIJIEHHS, OHM HE SBIAIOTCA (POPMATbHBIMM, SKCILUTUIUTHBIMU
ycTaHOBJIeHUSMH OCHOBHOTO 3aKOHA; UX KOHCTUTYLIMOHHOE NPU3HAHHE U 3HAUEHHE KOPEHUTCS
B TJNyOMHHOM COJIEp)KaHUHM M CHUCTEMHO-CEMAaHTMUYECKHMX B3aMMOCBS35SX HOPMAaTHBHBIX
nojoxeHnid Konctutrymmu. COOTBETCTBEHHO, HMX KOHCTHTYIIMOHHAs 3HAuYUMOCTh Tpelyer
FepPMEHEBTUYECKOTO BBISIBJICHHUSI U MO3UTUBHOTO O(OPMIIEHUS B IMPOLIECCE KOHCTUTYLHOHHO-
KOHTPOJILHOW JICSITENBHOCTA CyA€OHBIX OpraHoB (10 KpailHeH Mepe, Ha YpPOBHE AaKTOB
0o(pUIIMANTBHOTO TOJKOBAHUS WM UCTONIKOBAHUS OCHOBHOI'O 3aKOHA).

B mpaktuke Koncturynmmonnoro Cyna Poccuiickoii @Denepauuy IOJIYy4HI CBOE

o0ocHOBaHME Uenbld pan ¢opMaabHO He 3aduxcupoBaHHBIX B KoHcturymum Poccuiickoit

10 Cy.: Mocrarnosnenne KC P® ot 18 mromst 2003 roma Nel3-I1// C3 P®. 2003. Ne30. C1.3101; ITocrarosnerne KC
P® ot 9 stHBaps 1998 roma Nel-I1// C3 P®. 1998. Ne3. Cr.429.
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@denepan LIEHHOCTEH, OKa3bIBAIOIIMX OPraHMU3YIOLIEe BO3ACUCTBHE HA COOTBETCTBYIOLIUE
00IIeCTBEHHbIE OTHONIEHHS, BKII0YAs TaKKe, KaK CIpaBeUIMBOCTh M IIPaBoBas 6e30macHoCThb ™,
CTaOMIIBHOCTh U ONPEACICHHOCTh IMyOJMYHBIX TNPABOOTHOIICHUH, CTAaOMIBLHOCTH YCIOBUM
XO3SIMCTBOBAaHUSA, MOAJEpKAaHUE OanaHca MyONWYHBIX HMHTEPECOB TOCYJApCTBAa W YACTHBIX

12y npyrue.

UHTEPECOB CYOBEKTOB IPAX1aHCKO-IIPABOBBIX OTHOIIEHUH

B 5TOM niiaHe KOHCTUTYLIMOHHBIE LIEHHOCTH — HE TOJIBKO MHCTPYMEHTAJIIBHOE CPEICTBO
HOPMOKOHTPOJIBHOM ~ JI€TEJIbHOCTH OPraHOB KOHCTUTYLIMOHHOTO KOHTPOJISl, HO U, B
ONpEeNIETICHHON Mepe, pe3yJibTaT TaKOW MAESTeNIbHOCTU. JTO CTAaHOBUTCS BO3MOXXHBIM B CHITY
0c00bIX XapakrepucTuk pemeHnit KonctutynuonHoro Cyia Kak HCTOYHUKOB I1paBa.

2.2.  IOpuouueckasa npupooa KOHCMUMYYUOHHLIX YEHHOCMeU KAk Kamez2opuu
Oeticmeyrowe2o npasa. KOHCTHUTYIIMOHHBIE IEHHOCTH — HE TOJIBKO OOIIeTeopeTnyecKas,
JOKTPUHATIBHO-THOCEOJIOTHYECKasi Kareropus (Guiocopuu KOHCTUTYIHOHAIM3MA, HO 3TO H
Kateropusi jaedcTBytomero mpasa. OCOOEHHOCTH €€ HOPMAaTHBHO-NPABOBBIX XapaKTEPUCTUK
OPEJONPENCIAIOTCS KaKk €€ COOCTBEHHbIMH (KOHCTUTYLMOHHO-IIPABOBBIMU) CBOWCTBaMH,
BBITEKAIOUIMMH, B KOHEUHOM cueTe, U3 npupoabl KoHCTUTylnu Kak akta oco0oro pona, Tak u
ocobeHHocTsMU fiearenbHocTH KonetutynnonHoro Cynia Kak KBa3MIIPaBOTBOPYECKOIO OpraHa,
HOPMAaTUBHO-IOKTPUHAIBHOM IPUPOIOH €r0 PEILIECHUN.

Crnenuduka HOPMATUBHOW SHEPrMM KOHCTUTYLMOHHBIX IIEHHOCTEH TakKoBa, YTO OHH
UMEIOT IIpeMeToM (chepoii) CBOETo BIMSIHUS U OAHOBPEMEHHO — (DOPMOIT MOJIUTUKO-TIPAaBOBOTO
OBITHSI, IPEXKIE BCETO, HOPMAMUBHbIE BEIUYUHbL HAUDOLEe B8bICOK020, AOCMPAKMHO20 YPOGHSA —
o0mye NPUHLIMIBI TpaBa, KOHCTUTYLMOHHBIE NPUHIMIIBI, JAEKJIapali, KOHCTUTYLMOHHBIE
NPE3yMIIINHU, CTaTyCHO-KaTeropuaibHble XapaKTEPUCTHUKU CYObEKTOB KOHCTUTYIIHOHHOTO IIpaBa
Y KOHCTUTYLIMOHHBIX sIBJI€HUH U T.I. C MOMOIIBI0O KOHCTUTYIIMOHHBIX IEHHOCTEH NMPOUCXOJINUT,
CBOETO pOJia, npupawjerue u aKxmyanu3ayusi HOpMamueHo20 COOEPIHCAHUSL COOMEEMCMEYIOUUX
HOpM,  UHCMUMYMO8, NPUHYUNO8, a TaKXKE YCmawosienue uUx COANIAHCUPOBAHHO2O
e3aumooelicmeus. ITO0 OCOOEHHO BaXXHO, €ClIM MUMeTh B BHIY, uTo Konctutyumonusii Cyn
HEpPEeIKO CTalKUBAaeTCd C CHUTyalUsIMH, KOTJa BO3HHMKAIOT TMPOTHBOPEUUS  MEXKAY

MNpEaACTAaBICHHUAMU O PA3JIMYHBIX KOHCTHTYIHMOHHBIX MPUHIMUIIAX, Aa W KOHCTUTYLHMOHHBIC

11 Cwm. Tocranosnenust KC P®: ot 17 urons 2002 roga Nel3-T // C3 P®. 2002. Ne31. C1.3160; ot 21 Hos6ps 2002
roga Nel5-IT// C3 P®. 2002. Ne48. Ct.4829; ot 16 mas 2007 roga Ne6-I1 // C3 PD. 2007. Ne22. C1.2686; ot 16
utons 2009 rozma Ne9-11// C3 P®. 2009. Ne27. C1.3382.

12 Cm., nanp.: Ioctanosnenne KC P® or 27 anpens 2001 roxa Ne7-IT // C3 P®. 2001. Ne23. Ct1.2409;
IToctanosnenne KC P® ot 10 anpens 2003 roma Ne5-IT// C3 P®. 2003. Nel7. Crt.1656; [Tocranosneraune KC PO ot
14 wrons 2005 roma Ne9-IT// C3 P®. 2005. Ne30 (u.2). C1.3200; Onpenenenne KC P® ot 21 anpens 2005 rona
Nel191-0O // BKC P®. 2005. Ne6; Onpenenenne KC PD ot 8 despaist 2007 roga Ne381-O-I1 // BKC Pd. 2007. Ne5.
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TIPHHIUIIE MOTYT OBITH BHYTPEHHE MPOTHBOPEUMBHILS. JOCTATOUHO OTMETUTH TAKHE, HEPEIKO
BCTYMAaWIIKUE JAPYr C APYroM B KOH(DIUKT KOHCTUTYIIMOHHBIE MPHUHIMUIIBI, KaK, HaIpUMeEp:
IPUHLMIIBL [IPAaBOBOIO TOCYJAapCcTBa M COLMAIBHOIO TIOCYAApCTBA; MPUHLUIBI CBOOOABI U
OTBETCTBEHHOCTH; IPUHIIUI €JMHCTBA I'OCYIapCTBEHHON BIACTH M NPUHIMI (perepann3Ma u T.1.
HopmaTtuBHo-1ipaBooOpa3ymoiiee 3Ha4eHHE KOHCTUTYIMOHHBIX ILIEHHOCTEH NpPOSBISETCS U B
TOM, 4TO ¢ uX nomoibio Koncturyunonnsiit Cyj BBISBISIET M OLIEHUBAET MPABOBBIE MOJENU
OpraHu3ali TeX WIM HMHBIX cep OOIIECTBEHHBIX OTHOIIEHHH, MPeoaoseBaeT Npodensl u
neeKTsl B MPAaBOBOM PETYJIMPOBAHUHM W, OJHOBPEMEHHO, ONPEACNSCT TEHACHIMH Pa3BUTHA
KOHCTUTYLMOHHBIX OTHOIIICHUH, 00OCHOBBIBAET KOHCTUTYLHOHHYIO CTpaTETrUIo
COBEpIICHCTBOBAHUSA  3aKOHOJATENIbCTBA IO  HANpPaBIEHUSM, IMOMaBIIMM B  cdepy
KOHCTUTYLIHUOHHOI'O HOPMOKOHTPOJISL.

Otpaxaemble B KoHCTUTynIMM coOLMalbHBIE IIEHHOCTH MPEACTAaBISIIOT  COOOM
KaueCTBEHHBIE XapPaKTEPUCTUKH TOCYJapCTBEHHO-NPABOBBIX SIBJICHHI BBICHIETO IOPSIKA,
CBS3aHHBIE C OCO3HAaHHEM OOIIECTBOM — uepe3 Npu3My OOIIeIEeMOKPATHUECKOTO OIbITa U
HAI[MOHAJbHO-UCTOPUYECKON NPAKTUKUM — UAEH 4YeIOBEYEeCKOro JOCTOMHCTBa, Jo0pa u
CIPABEIUTMBOCTH, (YHIAMEHTAIBHBIX IICJICH W HOPM pAa3BUTHS, HauOojee Iernecoo0pa3HbIX
¢dopM  OOIIECTBEHHOT0O M TOCYIAapCTBEHHOro ycTpoicTBa. KOHCTUTYLHMOHAIM3UPYSICh,
COOTBETCTBYIOIIAE COLMAIBHBIE LIEHHOCTH YIOPSAA0YMBAIOTCS, BCTPAUBAIOTCS B OIPENEICHHYIO
HEPAPXUUYECKYIO0 CUCTEMY MHOTOYPOBHEBBIX CBS3€M M KOppEALUi, OCHOBAaHHYIO Ha OOBbEKTHUBHO
CYLIECTBYIOIIEM B TOCYJapCTBEHHO-OPraHM30BAaHHOM OOIIECTBE COIMAIBHOM IOPSIKE B €ro
COLIMOKYJIbTYPHOM KOHTEKCTE, IMOCKOJbKY MPAaBOBON COLMAIBbHBIN MOPSIOK, OyAydd CUCTEMOI
cBsizell TMpaB W 00s3aHHOCTEH, CBOOOJBI M OTBETCTBEHHOCTH, BBICTYMAET OJHOBPEMEHHO H
JENCTBUTENbHBIM MacITA0OM COLUAIbHBIX LIEHHOCTEH.

CnenoBaTenbHO, KOHCTUTYLIIMOHHBIE 1IEHHOCTH HAXOAATCS B TECHOM (MMIUIMIMTHON U
OKCIUIMLIUTHOMN) CBA3M ¢ HOpMAaTHUBHOW »Heprued OcHoBHOro 3akoHa. C OAHON CTOPOHBI, OHU
BBICTYNAIOT COIMAJIBHO-TIPAaBOBBIM T'€HEPATOPOM ATOH HHepruu, obecrneuuBas IEpeBO]
dakTH4ecku (KOHCEHCYyallbHO) TMpHU3HABA€MBIX OOIIECTBOM B KadecTBe OOIIE3HAYUMBIX U
0OLIEeNOJIe3HbIX MPaBUII KU3HEIEATEIbHOCTH B HOPMAaTUBHOE COJIEp)KaHKE 00111e003aTeNbHbIX
KOHCTUTYLIMOHHBIX TOJIO)KeHUH. TeMm caMbIM ClOXMBIIMECS B OOIIECTBEHHOM MpaKTHUKe
KOHCTUTYLIMOHHBIE IEHHOCTHU MOCPEJCTBOM aJIEKBaTHOM KOHCTUTYLIMOHAIN3ALUN (BO3BEICHUS B

panr HopM OCHOBHOI'O 3aKOHA) HE TOJBKO YIPOUYMBAIOT JETUTUMHOCTb KOHCTHTYIMH, HO U

13 Cm.: Tapxues T. TTpUHLMIIBI IPaBa U IIPABO U3 IPUHLUIOB // CPaBHUTENLHOE KOHCTUTYIIHOHHOE 0003pEHHE.
2008. Ne 2. C.26.
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oOperaroT (popManbHO-IOPUAMYECKYIO HOPMATUBHOCTh M OOS3BIBAIOT BCEX CYOBEKTOB IIpaBa,
BKJIIOYAs TOCYIapCTBO B LIEJIOM.

C npyroii CTOpPOHBI, C MOMEHTa KOHCTUTYLHMOHHOW (hOopMaiu3aliy OIpeaeIeHHON
CHCTEMBI COIMAJIbHO-TIPABOBBIX LEHHOCTEH (PaKTUYECKHE aKCHOJIOTHYECKHE KOHCTUTYLIMOHHBIC
OTHOLICHHS OKa3bIBAIOTCS I10J BO3ACHCTBUEM IPUHYAUTEIBHON CHIIBI HOpM OCHOBHOI'O 3aKOHA
U y)K€ HE MOTYT Pa3BHUBATHCA MHA4Ye KaK MOCPEICTBOM KOPPEIUPYIOUIETO B3aUMOJCHUCTBHA C
(dopManbHO 3aKpEIICHHBIMU TpaBWiIaMu U HopMaMu. CTano ObITh, COOTBETCTBHE (PaKTHUECKUX
COLMAIBHO-TIPABOBBIX IIEHHOCTEH (HOpPMaNbHBIM YABaWBAaET MX HOPMATHBHBIM MOTEHIHAN, a
IIPOTUBOPEYUE HE TOJIBKO CHMXKAET AoBepue K KOHCTUTYyLMM M 3aTpyIHSET pean3aluio ee
HOJIOKEHUH, HO U CHUXKaeT 3((EKTUBHOCTh BCETO MPABOBOIO PEryJIMPOBaHUs, OCKOIbKY OHO
npouctekaeT u3 HopM OCHOBHOTO 3akoHa. ['apMoHM3aIMs ke (QaKTHUECKHMX W (POPMATIbHBIX
COLIMAJIbHO-TIPABOBBIX IICHHOCTEM B HOPMAaTHUBHOM COJEpKaHUU ITOJIOKEHUN JEHCTBYIOIIEH
Konctutynun — crparernyeckas 3agada Koncrutynnonnoro Cygna Poccuiickoit @enepanyu B
paMKax BO3JIO’KEHHBIX Ha HEro ()YHKIMN U TOJIHOMOYUH.

OnHoit W3 (QyHAaMEHTATBHBIX 3aKOHOMEPHOCTEH COBPEMEHHOTO JTana pa3BUTHUS
YeJ0BeYeCTBA CIIEAYEeT NPU3HATh TJIOOANM3alHUIO, TPOIECCHl KOTOPOH OKa3bIBAIOT MPSIMOE
BIIMSIHUE HA CUCTEMY KOHCTUTYLIUOHHBIX [IEHHOCTEW U UX UEPAPXUYECKUE XaPAKTEPUCTUKHU.

2.3. Obweoemoxpamuueckue KOHCMUMYYUOHHbIE YEHHOCMU — OCHO8A NPOYECccos
npaeosoti 2nooanuzayuu.llpaBoBas riodanuzanus OTPaKaeT HE TOJBKO MPOCTPAHCTBEHHbBIE
(KOTMYECTBEHHbIE), HO M KaueCTBEHHbIE XapaKTEPUCTUKH HHTEPHALMOHAIU3ALUU IPAaBOBOM
XKHU3HU. B 1eHTpe ee BHMMaHUS — HapacTaHue OOIIEero, YHHUBEPCAIbHOTO B HOPMAaTHBHO-
IPaBOBBIX CTaHAApPTax ObITHA COBpeMEHHON muBuiaM3anuu. Ho 0COOEHHO BaXXHO TO, YTO
IpaBoBas Iriio0anu3anus sBIsIeTcs OTPaKEHUEM TEHJIEHUIUH I0pUIU3allui, YCUIIEHUS TIPaBOBOTO
HOPMHUPOBAaHHS OCHOBHBIX C(ep conuanbHON aAeicTBUTeNbHOCTH. HO 3TO — TONBKO OnHA
CTOpOHa; Jpyras >ke — IIpaBoBas IJ0OamM3alus — MpeACTaBiIsgeT coOOl peakiuio Ha
BO3HMKHOBeHHE B XX BeKe HOBBIX INTOOAJIBHBIX YIPO3 YEJIOBEYECTBY B BHUJIE MEXKyHAPOIHOTO
TeppopU3Ma, MPHUPOJHBIX M TEXHOTEHHBIX KaTacTpod, HKOJIOIMUYECKOTO M HSHEPreTHYecKoro
KpH3HUCOB U T.[I.

Takum oOpa3oMm, mporecchl MpaBOBOM TIo0anu3alud OOBEKTUBHO HYXIAIOTCS B
KOHCTUTYIIMOHHBIX OLICHKaX Ha YPOBHE HALIMOHAIBHBIX T'OCYAApPCTBEHHO-IIPABOBBIX CHUCTEM,
XOTA B TO K€ BpeMs HeJIb3s HE YUUTHIBATh, UTO OHU €CTECTBEHHBIM 00pa3oM — HE TOJIBKO B CHITY
r00aNbHBIX TOCIEACTBUNM, HO W MO CaMOW CBOEW MPHUPOJE — BBIXOJAT JaJEKO 3a TPEIebl

COOCTBEHHO HAallMOHAJIBHBIX  KOHCTUTYIIMOHHO-IIPABOBBIX  CHCTCM. B CBOIO ouepeanb,
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YHHBEpCAIU3aIisl KOHCTUTYIIMOHHBIX IIEHHOCTEH CONMPOBOXKIAEeTCs WX TpaHchopmanumein u3
MUQOJIOTH3UPOBAHHBIX MOJUTHKO-UICOJOTHYECKUX XapaKTEPUCTUK CYIIETO B JCHCTBYIOIINE
HOPMAaTHUBHO-TIPABOBBIC UMIIEPATUBEI JIOJDKHOTO.

B ropumuko-rao0anu3aiMoHHOM IUIAHE 3TH IMPOLECChI MOTYT OBITh MPEICTABJICHBI B
pa3IMYHBIX aCHEKTaX: a) MHCTUTYLHMOHAJIBHOM, MPABOTBOPYECKOM, COCTOSIIEM B CONMIKCHHH
NPaBOBBIX CHCTEM COBPEMEHHOCTH Ha OCHOBE €IMHCTBA MX KOHCTHTYIIMOHHBIX IIEHHOCTEH; O)
MpaBOpEAM3AlIMOHHOM  acleKTe, TAe OCOOBId WHTepeC  BbI3BIBACT  (OPMUPOBAHUE
HAHAIIMOHAIBHBIX FOPUCIUKIMOHHBIX OPraHOB IO 3allluTe OOIIENPU3HAHHBIX I[EHHOCTEH
(mpexae Bcero — mpaB W CBOOOJ YEJIOBEKAa); B) B aCIEKTE YTBEPXKICHHS HOBOW MPaBOBOM
UJICOJIOTUH, HOBOTO THITa IPABOCO3HAHUS U IIPABOBOM KYJIBTYPhI, YTO BBIPAXKACTCS, B TOM UYHUCIIC,
B YHH(UKAIIUM TPABOBBIX IIEHHOCTEH W CONMKCHHH (YHIAMEHTAIbHBIX XapaKTCPUCTHK
HAI[MOHAJILHBIX TPABOBBIX KYJIbTYP; T) B KOHCTHTYIIHMOHAIN3ANN OOMIETIPU3HAHHBIX TPUHIIAIIOB
¥ HOPM MEXYHapOJIHOTO NpaBa U Ha STOW OCHOBE — NPOHMKHOBEHUE BHYTPUTOCYIAPCTBEHHBIX
IOPHUJIMKO-TIPABOBBIX Ha4Yall B chepy MEKTyHAPOIHBIX OTHOIICHHIA; U JIp.

Baxxnoe 3HaueHWe B OTOM IUIAHE HMMEET YSACHEHUE IIEHHOCTHBIX KPHTEPUEB U
OPUEHTHUPOB, JICKAIMUX B OCHOBE IMPABOBOHM IIOOATM3AMA M, COOTBETCTBEHHO, IPABOBOTO
mporpecca JIeMOKPAaTUYECKUX TOCYAapCTB, UMes B BHUAY NMPU3HAHUE B KaueCTBE, CBOETO POJa,
AKCHOMBI COBPEMEHHOTO MPAaBOBOTO TI00aTM3Ma, 4TO ITH MPOILECCHl JOJKHBI Pa3BUBATHCS B
HaIpaBJICHUU fopuouzayuu c800600bl, G1ACMU, COOCMEEHHOCMU KaK OCHOBOIIOJATAOIINX
KOMITOHCHTOB COBPEMCHHBIX COIMATBHO-TIOINTUICCKUX M JKOHOMHUYECKHX CHUCTeM. B 3ToM
IUIaHE «COOCTBEHHOCTh-BIACThb-CBOOOAA», CBOETO0 poja, (uiocodcko-3K3UCTEHIIUATBHBIN
MPOUUHBIL 00PA3 OCHOB COBPEMEHHO20 KOHCIMUMYYUOHATUZMA.

Ob6medunocodhckuii, MUPOBO33PEHUECKUN CMBICT TPOUYHOCTUA OOIIEHU3BECTEH: YETOBEK
CO3/1aH 1Mo 00pa3y u 1mo100ui0 bokHI0; U ATO 03HAYAET, YTO BO BCEH €ro TYXOBHOUM MpHpOJIE, BO
BCEX MPOSABIEHUAX JyXOBHOM JKM3HM TIpHCYTCTBYeT o0pas Ilpecaroit  Tpourpsit,
COOTBETCTBEHHO U YEIOBEYECKUU ITyX, a PaBHO BCE €ro MOPOXKACHHUS (BKIIOYAs KAaTETOPHIO
KOHCTUTYITMOHAIM3MA KaK COIIMAIBHOE SIBJICHUE), UMEIOT 00pa3 TPUEINHCTBA.

Oro — (GuIocoCcKO-CIeKYIATUBHBIN JIOTMAaT TPOWYHOCTH KOHCTHTYIIMOHATM3MA, B
OCHOBE  KOTOpPOTO  JIeKaT  TPU  OCHOBONOJATAWIIWE  SBIECHUS  COBPEMEHHOIO
KoHcTUTyumoHanu3ma — Cobocmeennocmo, Bracms, Ceéobooa. Ilpu 3TOM 3K3UCTEHLMATBHBIMH,

GbunocoPCKO-CIEKYISITUBHBIN CMBICIT TaHHOW KOHCTHUTYIIMOHHONW TPOMYHOCTH HMEET, B TOM

14 06 aTOoM Kak «punocopun TPOUUHOCTHY cM., Hanp.: bynarakos C.H. Cou. B 2-x Tomax. Tom 1. ®unocodus
xozsicTBa. Tparenus punocodun. M., Hayka. 1993. C.389-391.
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YuCje, U MATEpUATUCTUUYCCKUE TPEINOChUIKH. Peub HMIeT O TOM, 4YTO COOTBETCTBYIOIIWE
OTHOILICHHUS, CKJIQJBIBAIONIUECS 1O IMOBOJY BJIACTH, COOCTBEHHOCTH M CBOOOMBI, COCTaBIISIOT
Gaxmuueckylo Koncmumyyuto OOIIECTBA KaK pEaTbHOE COOTHOIICHHE | BBIPAKEHUE
COIMAJIBHBIX (PKOHOMHMYECKHX, MOJUTHYCCKUX) CHUJI B OOIIECTBE, a OHMU, OTU OTHOIICHHUS, KaK
COITMATbHO-TIOJIMTHYECKOE OTpakeHUEe (HAKTUUCCKON KOHCTUTYIIMM W €CTh, B CBOCH OCHOBE,
MpeAMET KOHCTUTYIIMOHHO-TIPABOBOTO PETYJIMPOBAHMUSI M, COOTBETCTBEHHO, MaTepHaibHas
OCHOBA CHCTEMbl KOHCTUTYLIHOHAIM3MA JJAHHOTO OOIIECTBA U rOCyJapCTBa.

B coBpeMeHHOM MUpE TIaBHBIM SBJSICTCS MOWMCK OallaHCa MEXIY IICHHOCTSMH 3TOTO
KOHCTUTYIIHOHHOTO TPUEAMHCTBA, 4, B KOHEUHOM CYETe — LIEHHOCTSIMH MyOJIMYHOTO XapakTepa,
C OJHOH CTOPOHBI, M JIMYHBIMU, YACTHBIMU LEHHOCTAMHU, C Jpyrod. B dopmanuzoBanHOM,
HOPMAaTHUBHO-TIPABOBOM BBIpOKCHUHU 3TO npoOiema COOTHOIIICHUS CyBEpEHHOM
rOCyJapCTBEHHOM BJIacTH (HAa XapaKTEPUCTHUKE BIACTU KaK «CYBEPEHHOI» JeJNlal0 akKIeHT) U
cBOOOMBI, KOTOpasi MPSIMO HIM KOCBEHHO IPOHU3BIBAET BCIO CHCTEMY KOHCTHTYIHOHHOTO
PEryJIUpOBaHMs, «IPUCYTCTBYET» B KaKIOM KOHCTUTYLIMOHHOM HHCTUTYTE, KaXI0H HOpME U
cratbe Konctutynuu. B sTOM cMbIcie HaxoxaeHue OanaHca BIacTH M CBOOOJBI COCTaBISIET
IJIaBHOE COJIEpKAHME TEOPHUH M MPAKTHKH COBPEMEHHOTO KOHCTHTYITMOHATN3MA .,

OO0mmenMBUIN3aIIMOHHON 3aKOHOMEPHOCTBIO pa3BUTHUSA COBPEMEHHOTO
KOHCTUTYIIMOHANIU3MA SIBISIETCS YCHJICHHE FOPHIM3AlUU COOCTBEHHOCTH-BIACTU-CBOOOIBI Kak
OCHOBOIIOJIATAIOIINX KOMIIOHEHTOB COBPEMEHHBIX COLUATBHO-TIOJIUTUYECKUX U SKOHOMUYECKHUX
cucreM. [lpu »TOM ropuaM3aIMsl MOKHA pPAacCMaTPpUBATBCS KaK CPEACTBO HE TOJBKO
HOPMHUPOBAHUSA, YHOPSIOYECHHs, HO U pa3pelieHus MPOTHUBOPEUMH, MOMCKa OallaHCa MEXIy
COOTBETCTBYIOIIMMHU OCHOBOIIOJNATralOIIMMH SIBIEHUSMHU KOHCTUTYLIHOHAIN3MA.

[MapmoHu3aus MOIUTHIECKON U YKOHOMUYECKOM BJIACTH B COOTHOIIIEHUH CO CBOOOION —
MEepPBOCTETNICHHAs 3a/1adya COBPEMEHHOTO KoHcTuTyImoHanm3ma. Ceroans nepen Poccueii, kak u
nepeJ MHOTUMU JAPYTMMH FOCYJIapCTBaMU MHpPA, OCTPO CTOAT 3a/1ayd MPEOJOJIEHUS] KPU3UCHBIX
SABJICHUI B 9KOHOMHKE M MEepeXojia K yCTOMUUBOMY rOCY/IapCTBEHHOMY pa3BuTHIO. MX pelieHue
MIpEAnoaraeT CyleCTBEHHOE HapalllMBaHUE TOCYJAapCTBEHHO-TIPABOBOM JCATEIHHOCTH, YTO, B
CBOIO 0Yepe/lb, 3HAUUTEITHLHO 000CTPSIET MPOTUBOPEUHS MEKY MOTUTHISCKON U IKOHOMHYECKOM
BJIACTHIO, BJACThIO W CBOOOMON. MojepHu3anus TpeOyeT TMOBBIMIEHHOW AaKTUBHOCTU
rOCyapCTBEHHOTO arapara, B TOM YKCJIE B 00JIACTH IKOHOMUYECKUX OTHOIICHHH, U 3TO MOKET

HMETb CBOMM CJICACTBUEM KaK CYXCHHC o0beMa CaMOCTOSATEILHOCTH XOSHﬁCTBYIOIHHX

15 Cwm.: Bonmaps H.C. BnacTs 1 ¢B060/1a Ha BECax KOHCTHTYIIMOHHOTO MPABOCY/IHS: 3aIIMTa IPAB YeI0BEKA
Koncruryumonusim Cynom Poccniickoit @enepanun. M., FOctunmagdopm, 2005.
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CyOBEKTOB, TaK U ONPEIEICHHOE «CpAIlUBaHUE» MOJUTHYECKHX U 3KOHOMUYECKUX CYyOBEKTOB
Ha 0a3e OOIIHOCTU (PUHAHCOBO-TIOJIMTHYECKUX MHTEPECOB: KANUTaJl 00ECHEUrnBaeT BXOXKIECHHUE
BO BJIAaCTh, 4YTO, B CBOIO Ouepelb, CIIOCOOCTBYET IOJYYEHHUIO OIPEAEIEHHOIO poja
BHEOKOHOMHMYECKHX (BHEKOHKYPEHTHBIX) MpeepeHIINN 1 TPEUMYILECTB.

Mexny TeM MHOTOBEKOBOM HMCTOPMYECKHH OIBIT CBUACTEIBCTBYET, YTO YCIOBHEM H
IPEANOCHUIKOW YCHEIHOro pa3BUTUs 3()(YEKTUBHON M COLMANBHO OTBETCTBEHHON SKOHOMUKHU
SBISICTCA ~ «OTIIOYKOBAHME»  COOCTBEHHOCTH OT  BIACTH, JUCTAHLUUPOBAHHE  BIIACTH
DKOHOMHYECKOM OT BIACTH IOJUTUYECKOM. [lMBUIM30BaHHBIA pPBIHOK, OCHOBAHHBIA Ha
IIPUHLNANAX KOHCTUTYLIMOHHOM 53KOHOMMKH, IIPEAIIOJIAracT OTHOLICHHSI CaMOCTOSITEIBHOTO
(YHKLIMOHMPOBAHUS TOCYIAPCTBEHHOM (ITOJUTHYECKOW) BIACTH M BJIACTH COOCTBEHHOCTH
(3xoHOMMYECKOH). JlucTaHIIMPOBaHNE SKOHOMUYECKOM BJIACTU OT MOJUTUYECKOW CTalio B CBOE
BpeMsl BEIMYAWIINM JOCTH)KEHHEM HOBOTO Oyp)Kya3HOTO CTpOS, OCHOBAaHHOTO Ha MPHHIUIAX
KOHCTUTYLMOHAIU3Ma. B 3T0M CBS3M Upe3BpIYaiHO aKTyaJIbHOM SIBIISIETCS KOHCIMUMYYUOHHAS NO
ceoell npupode npobrema onmumMalbHou yoaieHHocmu coocmeennocmu om éracmu. TONbKO B
YCIIOBHSIX, KOIZa IOJIUTUYECKass BJIACThb OTHENSAETCS OT DKOHOMUYECKOH BIIACTH, IOSBISAETCA
BO3MOXXHOCTb JI1 000COOJIEHHS MOJUTHUYECKUX U IKOHOMUYECKUX OTHOILIEHWH, YTO, B CBOIO
ouepesib, SABISETCS OCHOBOW Ui Pa3BUTHUSA OTpacied 4yacTHOro M MyONWYHOro mpaBa, W, B
KOHEYHOM CUeTe, JUIsl IPaBOBOTO Iporpecca.

Henb3s, onHako, He y4MTHIBaTh, UYTO B COBPEMEHHBIX YCJIOBHUAX Iepexoja K
NOCTUHIYCTPHAIbHOMY  OOIINECTBY  BO3HMKAeT HOBOE IJIOOAJbHOE  KOHCTUTYLHOHHOE
IPOTHBOPEYHE B OTHOIIEHHUSIX COOCTBEHHOCTH, MPOSBIISIOIIEECS B OUEPETHOM BUTKE CONUMNCEHUS
U NOpou CIUAHUA NONUMUYECKOU U IKOHOMUYECKOU enacmu, Kak Obl BO3BpaTe MOJUTHYECKOU
BJIACTU B CBOE HMCXOJHOE COCTOsHHE. Becbma omacHbl B 3TOM IUIaHE NIPOLECCHl yIoyOJIeHUs
KOPIIOPaTUBHOM <JIEMOKPATUM», KOTOpasl SBISIETCA pPE3yJbTaTOM CIUSHUS IOJIUTUYECKOM,
DKOHOMHUYECKOM M aIMUHMCTPAaTUBHOW CHWJI, CBOMM XapaKTepOM HCKaK€Ha, WTHOPUPYET
NPUHIUI BEPXOBEHCTBA IPaBa, OCHOBAHA HAa TEHEBOW SKOHOMHUKE M Pealnsix aOCONIOTHU3ALUU
BJIACTU U IO CBOEH CcyTH, Oyaydd OCHOBaHAa HAa MCKa)KEHHBIX KOHCTUTYLHMOHHBIX IIEHHOCTSX,
«BoJiee omacHa JUTs 06IIECTBEHHOMN CHCTEeMbI, YeM TOTATUTapHas cucTeMan ®,

Bwmecte ¢ TeM, mpobiembl, CBsI3aHHBIE C TOAMTH3aLUeH (OI0poKpaTu3anueil) 5JKOHOMUKH,
OUYEBHJHO, PACIIOJIAralOTCsl HE TOJBKO B COLMAIBHO-DKOHOMUYECKOW IIOCKOCTH, HO MMEIOT U

IOPUAMYECKOE, TIPEXkIE BCEro — KOHCTUTYIIMOHHO-TIpaBOBoe, u3MepeHue. [Ipu 3Tom peub uuer

16 Cm.: Apytionsin I'. Yrpossl koprniopatusHOii nemMokpatuu // KonctuTyuonsoe npasocyaue. Epesan. 3 (33).
2006. C.41, 42.
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HE TOJBKO O TOM, YTO T4 WIM WHAas HETaTUBHAs COLMAIbHAs NPAKTUKA MOXKET IIOPOKIATh
OTKJIOHSIOIIMECS OT KOHCTUTYLIMOHHO 3aJaHHBIX THUIIbI, METOABl U KOHKPETHBIE CIIOCOObI
HOPMAaTUBHOI'O PEryJIMpPOBaHUS COLUAIbHO-IKOHOMUYECKUX OTHOLIEHUM, «y3aKOHHBAIOIIME»
cOMIKEeHUEe MOMUTHYECKOW M HSKOHOMHUYECKoW BiacTH. CylecTByeT M oOpaTHas CBS3b,
3aKJIIOYAIOLIAsiCsl B TOM, YTO TEKYyIEee 3aKOHOJATEIbCTBO MOXET OKa3bIBaTh (IPSIMO MU
KOCBEHHO) (PAaKTMUYECKOE CTUMYJIMpPYIOIee BO3ACHCTBHE HA ()OPMHUPOBAHUE TEHEBBIX» CBA3EH
MEXIYy TMOJUTHYECKOW BIACThI0O M XO3SMCTBYIOIIMMH CyObekTamMH. B Hacrosiiee Bpems
(akTOpamMM TaKOW HEraTUBHOW KOMMYHHKAIMM SIBISIOTCS, B YaCTHOCTH, HEONPEIEICHHOCTh
cTaryca cyOBbeKTOB KOHCTUTYLIMOHHOI'O IpaBa C TOYKH 3PEHUS OTHECEHMs MX K IOPHIANYECKUM
JMIIaM U B3aMMOCBSI3aHHAs C 3TUM Ipobiema (gparMeHTapHOro (IpoOenbHOI0) OonpeAeIeHUs
apaMeTPOB y4acTHs CyOBEKTOB IMyOJIMYHOTO MpaBa B TPAKIAHCKIX PAaBOOTHOIICHHUSX.

B aT0i1 cutyanuu cyiecTBeHHO BO3pacTaeT MOTPEOHOCTh B rOCYAAPCTBEHHOM BIMSIHUM
Ha COOTBETCTBYIOIIME IIPOLECCHl € LENbK NONICpKAaHUS aBTOHOMUU M ILMBHWJIM30BAHHOIO
000c00s1eHNs Ha3BaHHBIX BJIACTEH, KOTOpPOE — MOAYEPKHEM 0CO00 — JOJKHO MPOSBIATHCS HE B
HapalMBaHUM HOPMATUBHOTO MAaCCUBa, PETYJHMPYIOIIET0O HIKOHOMUYECKUE OTHOLICHUSI U
B3alMOOTHOUIEHHs] OM3HEcCa W BJIACTH, a YEpE3 IUIAHOMEPHOE BHEIPEHUE KOHCTUTYIIMOHHBIX
OPUHIUIOB IyOJUYHOM BJIACTH B €€ OPraHM3allMOHHOM, (YHKIMOHAIBHOM U LIEJIEBOM
BOIUIOIIECHHUAX, C OTHON CTOPOHBI, U OCHOB DKOHOMUYECKON CUCTEMBI, C IPYTOH.

AHanu3 MHUpPOBO33PEHUECKUX MPOOJIEeM KOHCTUTYLMOHAIU3Ma, B TOM YHCIE IO YIJIOM
3pE€HUsI  COLMAIbHO-NIPABOBBIX  MNPOTHUBOPEUMM, aKTyaJu3upyeT TOUCK  3(P(HEeKTUBHBIX
KOHCTUTYLIMOHHO-TIPABOBBIX MEXAaHU3MOB MX Pa3pelIeHus, YTO BO3MOXKHO HA OCHOBE €OUHbIX,
VHUBEPCANLHBIX PUNOCOPCKO-NPABOBbIX NOOX0008, ONPEAEISIOINX METOJ0JIOTHIO Pealn3aluu
Konctutyniuu BO Bcex ee Qopmax: HOPMATHBHO-PETYJSTUBHOM, INpaBONPUMEHUTENIBHOM,
MOJINTUKO-UJICOJIOTHYECKON, COLMAIbHO-DKOHOMUYECKONH. MexXy TeM B HacTOsllee BpeMs
HaOJroaeTcsl CyLIeCTBEHHAas: HEPaBHOMEPHOCTb (ACHMHXPOHHOCTh) MEXIY (QHUIOCOPCKUM,
KOHLENTYaJIbHbIM OCMBICIIEHHNEM KOHCTUTYLIMM M CHCTEMBI KOHCTUTYLIMOHAIM3Ma B IIEJIOM, C
OJIHOI CTOPOHBI, M TOCYAApCTBEHHO-BJIACTHOW MpaBOpEeaM3allMOHHON JesTeNbHOCThIO, C
npyroii. Hayka 37ech 3a4acTyr0 OKa3bIBae€TCsl HEBOCTPEOOBAHHON MPAKTUKOW, YTO, B KOHEYHOM
cdere, NPUBOAUT K (UIOCO(YCKO-MUPOBO33PEHUECKONW OSKIIEKTUKE: HO HE Ha YpOBHE
KOHCTUTYLIMOHHBIX (OpPM 3aKpelyieHHs LEHHOCTHBIX Hayall Hallero pas3BUTHA, a MpU
OCYIIECTBJIEHUU 3aKOHOJATENIbHON, WCIIOJHUTENbHON, CyAeOHOM BiacTH. YXe MO3TOMY
HEOOXOAMMO  TIOHMMaHHWE  TOoro, 4Yto  (miocodus  COBPEMEHHOTO  POCCHUHCKOTO

KOHCTUTYOHOHAJIM3Ma — 3TO HE€ HCEKasA CICKYJIATUBHAsA MeTa(l)I/ISI/ILIeCKaH IOPpUCIIPYACHIIUA, a
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MHPOBO33pPCHYCCKAasds OCHOBA COCAUHCHHA TCOPHMU W IIPAKTHKU Pa3BUTHUA O6H_[CCTBa n
rocygapCctBa Ha OCHOBE BEPXOBCHCTBA IIpaBa W B COOTBETCTBHHM C LECHHOCTAMMU

KOHCTUTYIHOHAJIM3MA.

MexyeB Baxum MuxailjioBuu

I nasnoiii nayunsiiic compyonux Uncmumyma gunocogpuu PAH, 0.¢.1

MHoroe, 0 4eM 3/1eCb CErOAHs TOBOPUJIM, HECOMHEHHO, HMHTEPECHO, BHI3BIBACT KEJIaHUE
BKJIFOYUTHCSA B JUAJIOr, HO B IIEJIOM Y MEHS CJIOXKHWJIOCh JOBOJIBHO MpPAyHOE OUIYIIEHUE OT
ycnbimanHoro. [loxoxe, Mel B Poccun emie nonro He OyaeM KUTh B IPaBOBOM rocynapcrse. He
MOTY TIOHSITh, TIOYEMY JJII MHOTHX BBICTYNABIIWX MPAaBO CYIIECTBYET BO CJaBy TOCYJapCTBa,
paau TocynapcTBa, a He PSAAOBBIX TpaxkaaH. He Mory corimacuthesi ¢ 3TUM HU Kak Guiiocod, HU
Kak MPOCTO T'PaKIaHUH.

[Ipeamer dunocodun mpasa, kak mucan eme ['erens, - 3To uaes npasa. B yem cocrout
sta uaes? Co BpeMen KaHTa M3BECTHO, UTO M€ HE MMEET MPEAMETAa B OMNBITE, HE SIBIACTCA
MPOCTBIM 0000IIIEHUEM IMITUPUICCKUX (HAKTOB.  Vmes COOTHOCHUTCS B JIEHCTBUTEIHLHOCTH HE C
SMIIMPUYECKH OYEBUIHBIMHM JAHHOCTSAMH, a C ONPEACICHHBIMU ycuinusMu onen. Ee nHorma
TPaKTyIOT U Kak LieJib, KOTOPYIO OHHU MpPECIenylT B CBoeil aesrenbHocTH. C Kakoro poja
YCUJIMSIMUA COOTHOCHTCS Ues TpaBa, WM KaKoBa 1ejb mpaBa? Bo-TiepBhIX, 3T YCUITUS TOJDKHBI
HUCXOAUTh HE OT BJIACTH, a OT JIOJCH, JKENAIIUX JOCTUYb OMPEACICHHON 3KOHOMHYECKON U
MOJIMTUYECKOW aBTOHOMHUHU, HE3aBUCUMOCTH OT BEPXOBHOM BllacTU. BO-BTOpBIX, OHU HampaBieHa
Ha OTpaHWYCHHE BCEBIACTHs TOCYAAapCTBA, MPOTUB JHOOOW BIACTH, KOJIb CKOPO Ta CTPEMHUTCS
BCTaTb HAJ 3aKOHOM, TIOJIHOCTBIO TMOJYUHHUTH ce0e Jrojaei, oOpecTH aOCONIOTHBIMH,
CaMOJICpKaBHbIN, TOTAJIWTAPHBIN, aBTOPUTAPHBIM U IIp. Xapakrep. Ho 310 Kak pa3 To, 4To B
Poccun HuKOT/Ia HE MOTY4YalloCh, HECMOTPS Ha BCE YCUIIHS pedopMaToOpoB U MOJEPHU3ATOPOB.
Bnacte B Hell Bcerja oka3blBajlach CUJIbHEE MpaBa. ITO HE TOJBKO MOE€ MHEHHE, HO U MHOTUX
BBIJIAIONINXCS TTpaBOBeNOB Poccuu.

Conuttocs Ha crathio b.A.Kuctakosckoro «B 3ammry mnpaBa (MHTemnureHuus u
MPaBOCO3HAHUE)», OMYyOIWKOBaHHYIO OoJiee cTa JeT Ha3aJl B 3HAMEHHTOM cOopHHKe «Bexuy.
Cpenn MHOTHX OOBMHEHMH B aJIpeC PYCCKON WHTEITUTCHIIMHU, BBIIBUHYTBIX aBTOPAaMHU ITOTO
cOOpHHKa, B ITOW CTaThe OCO0O BBIJEISAETCS KpailHE HM3KHA ypPOBEHb €€ IMPaBOCO3HAHMS,
HEJIOOIICHKA U JIaKe MMPUHWKEHNE €10 POJIM U 3HAYCHHS TIPaBa B KyJITYPHOM 0OMXO0/E PYCCKOTO

YyeJoBeKa. «...Pycckas mHTemmureHuus, - nucain b.®.KuctakoBckuid, - HUKOTJa HE yBaKkajia
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IpaBa, HUKOI/Ia HE BUeNla B HEM IIEHHOCTH; U3 BCEX KYJIbTYPHBIX [IEHHOCTEH MpaBO HAXOAUJIOCh
y Hee B HauOompiiem 3aroHe. [Ipu Takux ycioBHSIX Yy Hamlel HHTEUIMTCHIMH HE MOTJIO
CO3JaThCS M MPOYHOT0 MPABOCO3HAHMS, HAIIPOTHUB, MOCJIEIHEE CTOUT HA KpailHE HU3KOM YPOBHE
pa3Butus». llogoOHOE OTHOIIEHWE K TMpaBy, MO €ro MHEHHUIO, SBIACTCS Pe3yJbTaTOM
«OTCYTCTBUS KaKOTro Obl TO HM OBUIO IPABOBOTO MOPSJIKAa B IMOBCEIHEBHOW >KU3HU PYCCKOIO
Hapozay.

MHorue pycckue ymbl, BKIOYas Aaxke [epiieHa, He TOBOpS YXKe O CIaBIHOQUIAX H
HApOJHHWKAX, YCMATpUBaIM B CIa0OCTH TIPAaBOBBIX HOPM H OTCYTCTBHHM IPABOMOPSAKA
MOJIOKUTEIBHYI0, @ HE OTPULIATENIBHYIO CTOPOHY PYCCKOM KU3HU, HAXOJWIH B 3TOM HU3BECTHOE
MPEUMYIIECTBO PYCCKOIO Hapojaa TMepea HapoJaMy 3amaJHOEBPOINEHCKUMHU. Te 3aHsThI
YCTPOGHHUEM BHEIIHEH XU3HH, TOTJa KaK pycckue Oosiee 03a004YEeHBI KU3HBIO BHYTPEHHEH —
pPEIUTHO3HOM W HPABCTBEHHOW. 3aueM MpaBO, €CJIIM Takas BBICOKAas JyXOBHOCTh? «OCHOBY
MIPOYHOTO MpaBomopsaka, - cuutaeT b.A. KuctsakoBckuii, - coctaBiser cBo001a JIUYHOCTU U €€
HENPUKOCHOBEHHOCTh». [locTosiHHAs 03a00YEHHOCTh PYCCKOM HMHTEUIMTEHIIMH BOIMPOCOM O
TOM, B YEM COCTOUT «HUca]l JTUYHOCTU», €€ OCCKOHEUHBIC HCKAHUS «KPUTHYECKU MBICIISIIECH,
CO3HATEIbHOM, BCECTOPOHHE PAa3BUTOM, CAMOCOBEPIIEHCTBYOLIEHCS, STUUECKOM, PETUTHO3HON U
PEBOIIOLIMOHHON TMYHOCTHY», HUKOT/Ia HE BKJIIOYAIM B ce0s «u/ean npaBoBoi TUYHOCTI». «O0e
CTOPOHBI 3TOT0 HJA€aja — JIMYHOCTH, JUCHUIUIMHUPOBAHHOW TIPaBOM H© YCTOWYUBBIM
MPaBOMOPSIKOM, U JINYHOCTH, HAJIEJICHHOW BCEMH MPaBaMH U CBOOOJIHO TOJIB3YIOMICHCS UMH, -
YYy’KJIbl CO3HAHUIO HAIlleH WHTEJUTUT CHIIUN.

CkazaHo cTo JIeT Ha3aJl, HO ¥ CErOJHs MPU3bIBBI K TYXOBHOCTH M MOPAJIN OTOJBUTAIOT HA
BTOPOII MJIaH, a TO U BOBCE YMYCKalOT U3 BUIy BAXKHOCTH MPABOBOM OpraHU3aliy 00IIeCTBEHHON
U TOCYJAapCTBEHHOM >KWU3HHM, BHE KOTOpPOM M 0€3 KOTOpOW HHUKaKash JYXOBHOCTh BBDKUTH HE
MoskeT. Pa3Be HE 0 TOM CBUAETENLCTBYET BCs MocienoBaBias nocie «Bex» pycckas uctopusi?
Pa3Be He ¢ 3THM k€ MBI CTAJIKUBAEMCSI U CETO/IHSI?

[IpeneOpexxeHne  MpPaBOM  CBOWMCTBEHHO, pa3yMeercsi, He TOJIbKO  PYCCKOM
WHTEJUTMTEHIIUU, HO B PABHOW Mepe W OCTAIBHBIM CJIOSIM PYCCKOTO OOIIECTBa, BKIIIOYAs TEX,
KOMY, Ka3zaJloch Obl, MO camMoil uX (YHKIHMH TPEANUCAHO CTOSATh Ha CTpake 3aKOHA U
MPaBOIOPSAIKA — TOCYJApPCTBEHHBIM M CYACHCKMM 4YMHOBHUKaM. [IpomsBonm u 0e33akoHUE B
CUCTEMEe TOCYJapCTBEHHOTO YIpaBJIeHUS U CyAeOHOI aedaTeIbHOCTH — UCKOHHas Oema Poccun.
NHTennmurennmst HeceT 3a 3TO OCOOYI OTBETCTBEHHOCTbh, IMOCKOJBKY, OyIydd MBICIAIIEH
4acThI0 POCCUIICKOro OOIIEeCTBa, TaK U HE CMOIJIa BHEIPUTHh B €r0 CO3HAHME INPEACTaBICHUE O

MEPBOCTENEHHOW 3HAUMMOCTH MpaBa B 0OIIECTBEHHOM KM3HU, HUYEM HE yCTynarouiei mo ceoeit
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KyJIbTYPHON LIEHHOCTH PEJIMTHH, MOpaIH, UCKycCTBY M Hayke. Kazanoch Obl, HUKTO y Hac Ha
CJIOBaXx HE COMHEBAETCS B HEOOXOUMOCTH MPABONOPSIKA, HO B OECKOHEUHBIX PACCYKACHUAX O
coBpeMeHHOI Poccuu, BOmpockl MpaBa U MPaBOCO3HAHMS, €CJIM M 3aTParuBaloOTCs, TO B CaMylo
MOCIIEAHIOI OYepenb. Pycckast KyibTypa, Kak Obl BBICOKO €€ HH CTaBUTh, TaK U HE CMOTJa
BbIpa0OTaTh MNPOTUBOSAMS OT TPAaBOBOTO HHUTWIM3Ma, O0OOpPAUYMBAIOIIETOCS Ha MpPaKTHKE
IIPaBOBBIM OecripesielioM. A 4TO HE CTaJll0 OPraHUYEeCKOW YacThi0 HAIMOHAJIBHOM KYJIBTYpHI, HE
UMEeT IIaHCA W Ha TPEBpallleHHE B IOPHIWYECKH 3aKPEIUICHHYI0 HOPMY OOIICCTBEHHOH U
rOCYIapCTBEHHOW KU3HH.

B yem mpuumHa paBHOAYIIMS Hamled KynbTypbl (Jake B €€ JIy4IIMX oOpaslax) K
BOIIPOCAM MPAaBOBOIro ycTpoeHus xu3Hu? [Ipexne Bcero, Kak st AyMaro, B TOM, UTO TPaKJaHCKOE
00111eCTBO HE CTaJIO ISl HAC MOBCEIHEBHOM PEAbHOCTHIO, HE BTAHYJIO B c€0sl OCHOBHYIO Maccy
HacesjeHus. B kaTeropusix mpaBa MBICIAT BeAb T€, KTO OCO3HAET ce0s HE MPOCTO MOJJaHHBIM
rocyJapcTBa, HO U rpakJIaHUHOM, HaJ€JIE€HHBIM HEOTHEMJIEMBIMHU OT €ro JIMYHOCTH IpaBaMu U
cBoOogamMu. MHOro nu y Hac cerofHs Takux? HekpacoBckoe «I103TOM MOXKEIlb Thl HE ObITh, HO
rpaXJIaHUHOM OBITh 00s513aH» TaK IMOKAa M OCTAETCs MOXKEeJIIaHWEeM: TMO3TOB y HAC W ceiuac
Oospilie, yeMm rpaxaad. M manmeko He BCe HAIIM TO3THI, T.€. B IIMPOKOM CMBICIIE NEATENH
KyJIbTYpbl, OCO3HAIOT ce0s TpakKIaHaMH, WPEINOYnTass CTPOUTH CBOM OTHOIIEHHUS C
roCy/IapCcTBOM Ha TPaJAUIIMOHHON OCHOBE MPHU3HAHUS 000 BIacTh B OOMEH Ha ee Bhicoyaiilee
MOKPOBUTEIHCTBO. UTO YK TOBOPUTH 00 ocTalbHbIX. CTaHOBJICHHE MTPABOCO3HAHUS HAYWHAETCS
C MpU3HAHUS CBOOOIBI U JIOCTOMHCTBA KaXJIOT0 WHIWBUJIA B KAYECTBE BaXKHEHIIIEH KyJIbTYpPHOU
HOPMBI M LIEHHOCTHU. J{OCTUTaeTcs 3TO YCUIIMSMU HE TOJIBKO FOPUCTOB U MPABOBENIOB, HO U BCEH
MHTEJJIEKTYyallbHOM ANUTHI O0IIECTBA — B MEPBYIO ouepeab (humocodoB, BHECHINX B pa3pabOTKy
UJIEU TIpaBa BO3MOXKHO, CaMblii 3HAUUTENIbHBIA BKJIaA. K coxkanenuto, y Hac Takux (unocodon

COBCEM HEMHOTO, U OHH 37IeCh HE OBUIM MPEJICTABIICHBI B TIOJIHON Mepe.

I'apxues N'aguc AdayiaeBuy

Cyowsa Koncmumyyuonnozo Cyoa Poccutickoii @edepayuu, npogeccop, 0.10.H.

ITHYeCKHEe OCHOBbI (PHI0CO(PCKO-TIPABOBOIl KATErOpuM «od1ee 0,1aro» B KOHTEKCTE

KOHCTHTyHHOHHOﬁ 9KOHOMHUKH

1. KoHnctuTymmonHasi 5KOHOMHUKA MPEACTABISIET COOOM MEXOTPACIEBBIC 3HAHUS O TOM, B

Kakoi MCPE KOHCTUTYUHMOHHBIC HOPMBI W MPUHIOMUIIBI BJIWAKOT HA HOPHUHATHC IMOJIUTHYCCKUMU
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OpraHaMHM TOCy/AapcTBa BaKHEWIIMX HKOHOMHYECKHX pEIICHHH, oOnekaeMbix B (opmy
HOPMaTHBHBIX akTOB. [IppuMepoM Takux penieHuiit MOryT CIIyKHUTh 3aKOHBI O OIOJDKETE, 3aKOHBI O
HaJiorax u cOopax, o crocodax IpeooIeHHs] SKOHOMUYECKOro Kpu3uca U T.1. OObIYHO TaKoro
poZa BOIMPOCHI PACCMATPHUBAIOTCA KaK pPAa3sHOBUAHOCTh TaK HA3bIBAEMBIX «IIOJUTHUYECKUX
BOIIPOCOBY», M HA ’TOM OCHOBaHMU HPEAIOIAraeTcsl, YTO MapIaMeHT, IPABUTEILCTBO, TPE3UICHT
00JIaIal0T TUCKpENHel TpH UX peIIeHHH. B HeMenKkoM KOHCTUTYIHOHHOM IpaBe B 50-e rojsl
OpoIIOro Beka Oblia BbpaboTaHa KOHLENIMS (ZOKTpPHUHA) HEHTpanuTeTa TOJIO0KEHUH
OCHOBHOTO 3aKOHA IPH PEIICHUU YKOHOMHUYECKUX MPOOJIEeM, KOTOpas O3HA4YaeT MpU3HAHUE 32
NapJIaMEHTOM IIHPOKOTO YCMOTPEHHUS B OOJIaCTH NPAaBOBOTO PEryJMPOBAHUS KOHKPETHOTO
HSKOHOMUYECKOTO YCTPOUCTBA M SKOHOMUYECKOH MOTHUTHKH.

Co BpeMeHeM, OJJHAKO, MPHIILUIO OCO3HAHHE TOTO, YTO U HEHUTPAIUTET KOHCTUTYIIUH, H
LIMPOKask JUCKPELHsI HOCAT OTHOCHUTENBHBIA XapakTep, OCKOJIIbKY KOHCTUTYLUS HE CONEPKUT
UJIeH TIOJTHOTO HEBMEIIATEeNIhCTBA FOCYJapCTBAa B SKOHOMHUKY WJIM TIOJHYIO CBOOOY SKOHOMHKH
OT TOCY/IapCTBa, MMOCKOJIBKY ITyOIMYHAs BIACTh B CHITy BHYTPEHHHX UMIIEPATHBOB H ITOCTYJIATOB
KOHCTUTYHOHOHHOT'O ITpaBa HCCET KOHCTUTYHHMOHHO-IIPABOBYIO OTBETCTBCHHOCTD 34 JOCTUKCHHUC
oOuiero Osara B 3KOHOMHYECKOW cdepe. Pacmmputh 3HaUeHHE KOHCTUTYLMOHHBIX HOPM U
IPUHIUIIOB B LENAX NPUHATHS BaXKHEHUIINX SKOHOMHUYECKUX PEIICHUI MPEeIOKUI He I0PUCT, a
skoHOMHCT — HobGeneBckuil aypear no skoHomuke J[.bplokeHeH, KOTOpBI OHUM M3 MEPBBIX
BbICKa3aJl HACIO O «KOHCTUTYUHUUN SKOHOMHUYECKOM MMOJIMTUKKW», TO CCTh YKasal Ha
HCO6XO}II/IMOCTB HCCJIICA0BAaTh KOHCTUTYUHWOHHBIC IIpaByJia U OrpaHUYCHUSA, KOTOPBLIC JOJIKHBI
YUUTBIBATHCS TTOJIUTUKAMH.

Bo3MoOXHO, 3TH HJeu cTalu aKkTyaJbHBIMH B CBSI3U C T€M, YTO B PyKax rocynapcrBa
OKa3bIBaAOTCsA OT'POMHBIC q)HHaHCOBI)Ie CpeacTtBa, 1 OHO OKa3bIBACT 3HAYUTCIIbHOC BJIMAHHC Ha
KOHOMHYECKHE TIPOLECCHl, KOTOPbIE IIOCTOSIHHO YCJIOXHSIOTCS B CHIIy TJ00aIM3anuu
HSKOHOMHKH. Hensmepumo Bo3pacTaeT CI0KHOCTh MOJUIEKALIUX Pa3peIIeHUI0 SKOHOMHUYECKUX
3aga4. KOHCTUTYIIMOHHO-TIPAaBOBOM TrapaHTHEll UCKIIIOUEHMs], a TOYHEE MUHHUMM3ALUU OIINOOK
MOrjao Obl OBITH CTPOroe CIIEJOBAaHME TPUHIMUIY pa3[eleHns TOoCyAapCTBEHHOW BIACTH,
YCUJIEHHE CAEPKEK U IPOTUBOBECOB, MOJIE3HASI KOHKYPEHIUS MEXK/y BETBSIMHU TOCYAapCTBEHHOMN
BJIACTH B MOMCKaX TapMOHMH, o011ero oiara.

Pa3BuTue KOHCTHUTYIIMOHHONH SKOHOMHKM MpEIrojiaraeT yCUJIeHHEe BHUMAHUSA K Tak

Ha3bIBAEMBIM OOIIMM BOIIPOCAM TOCYAapCTBa, U3ydaeMbIM Gustocodueit mpana.

2. @unocodus mpasa, M0 BCEH BUIUMOCTHU, SBJISETCS MEXIUCHUUIIMHAPHON HayKoOH,

o0BeAMHSIONIeH Havyala ABYX AMCLUUIUIMH — IOpUAMYECKON Hayku U ¢uinocopuu. B mpunnumne,
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BO3MOXHBI Pa3HbIC «BAPHAHTBDY (PHUIOCOPHH TpaBa, B 3aBUCUMOCTH OT TOTO, MPOBOIMTCS JIX
uccnenoBanue uimocopamu uinu ropucrtamu. B.C.HepcecsHIl BbicKa3bpiBal HICKO O TOM, YTO
dunocodckas MbICIb 3aHHMaeTcsi chepoll BceoOIero, a MpaBOBEICHUE TPU HCCICIOBAHUHU
npobsieM ¢punocoduu mpaBa B OoJbIEH cTeneHN UHTEpecyeTcs chepoli 0COOCHHOTO, & IMEHHO
0c000i1 4acTh0 O0IIECTBEHHOTO OBITHS — OPUANIECCKOM I TEIBHOCTHIO.

[ostomy, kak mmcan B.C.Hepcecsnn'/, mosBISIOTCS HEKOTOpbIE KOHIENTyalbHBIE
OTJIMYMUS TOAXOJ0B K (uiocopuu mpaBa y mpeactaBuTeded (UIOCO(CKON M IOPUAMYECKHX
Hayk. [lyte or ¢unocodpun k ¢umrocopun mnpaBa uAeT OT OOIIEro Yepe3 OCOOCHHOE K
KOHKPETHOMY (MCKOMOW UCTHHE O MpaBe), MMyTh ke OT IOPHUCIPYACHINHU K (uiocoduu npaBa —
9TO JBW)KEHHE OT OCOOCHHOro uYepe3 BceoOllee K KOHKPETHOMY. B Takux OTAEIbHBIX
IOPUIMYECKUX HayKaX, KakK KOHCTUTYIMOHHOE TIpaBO, MPEANPHHUMATEILCKOE IPaBo,
HOSBIISIIOTCS.  TIPEJENIbHO OO0IIMEe IOPUANYECKHE KAaTerOpUH, KOTOphIe IO CTENEHH CBOECH
000011IEeHHOCTH IPETEHAYIOT Ha TO, YTOOBI OBITH BKJIIOYEHBI B peaMeT (uiiocodun mpasa.

OnHOM W3 TaKMX KaTerOpHil sBISETCS «oOmiee Oyiaro», Kak Ta Iellb, pajd KOTOPOW
CTPYKTYpHpYETCsl MyOJIM4Hasi BJIacTh B BHJIE rocydapcTBa. HayuyHoe 3Ha4eHHE TO3HAHUS ENN
roCyJIapcTBa TPYIHO TEPEOICHUTh: MOMHUMO TPAKTUYECKOTO 3HAUCHHS, MM 3aBepIIacTCs
ITUYECKH HE0O0XOIMMOe OOOCHOBaHHME HJEeH TocyaapcTBa. HeoOXoAMMO TONyYUTh OTBET Ha
BHEIITHE HAaWBHBIA BONPOC — a JJIS Yero CO3JaroTcsl (M ¢ KaKIBIM TOI0M Bce Ooiee m Ooiee
pa3pacraroTcsi) TOCYAapCTBEHHBIE YUPESKICHHSA, KOTOpPBIE HE SBISIOTCS WHCTPYMEHTaMH
«cnensIX cun mpupoAs (kak mmcan Ieopr Emmmuex)'®? IMouemy HEOOXOmMMBI Te KEpTBBI,
KOTOpBIE MHIMBH] U BCE OOIIECTBO BCET/a JOJDKHBI IPUHOCHTH Ha anTapb rocyaapcrsa? Bor
y’K€ JIBECTH JIeT pa3Hble HAlMM TMHITAIOTCS CPOPMUPOBATh OOIIME IHenH TrocyaapcTBa. B
Konctutynuu CIIA roBopuTCs, 4TO HApOJ| CO3/[a€T KOHCTUTYIIMIO B ONPE/ICIICHHBIX LENAX, U B
ToM ymcie — to promote general welfore (coxelictBoBath BceoOiemy Omnary). Bo3mMoxHO, TyT
MOXKHO OOHAapy>KHTh HCTOKH COBPEMEHHOrO IOpuandeckoro tepmuHa general good (oOrree
61aro). JTo NOHATHE SIBIISICTCS BAXXHEHIIINM IS TIOJIMTHYECKOH TEJICOTIOTHH.

VYsicHeHre BBICIICH [IEJTH TOCy1apcTBa UMEET 3HAUUTEIFHOE aKCHOJIOTHUECKOE 3HAYCHHE.
JlefiCTBUTEIILHO, HEOOXOIUMOCTh CUUTATHCS C BBICIIMMU IETSIMUA TOCYIApCTBA SBISIETCS OUCHb
B)XKHBIM PETYJSATOPOM NOJUTUYECKON aesitenbHOCTH. Kak ormeuan I'. Ennuaek, BbICIIUE 1eTH
rocyAapcTBa OMKaiImM oOpa3oM YKas3bIBalOT HE CTOJILKO Ha TO, YTO JIOJDKHO COBEpIIATHCS,

CKOJIbKO Ha TO, YTO JOJHKHO OBITH OTBEprHyTO. Mnes 06 oOmiem Ojare Kak Ieiau rocyaapcTBa

" Hepcecany B.C. ®unocodus npasa. M., 2009. C.17
18 Ennunex I'. O6mee yuenue o rocyaapcrse. C.ITerepOypr, 1908. C.171.
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SIBJISICTCSI JIOCTHIXKEHUEM COBPEMEHHOUM KYJIbTYPhI, OCHOBAaHHOH, B TOM YHCJE, Ha YOCKICHHH,
YTO BJIACTh TOCYAAPCTBA JIOJDKHA UMETh TpaHMIbl. M 3TH TpaHuIlbl 3a7al0TCSI HEOOXOIUMOCTHIO
MpU3HAHKS YeJI0BEKa, ero mpaB U cB00OJ, KOTophlie cormacHo Koncrurymuu Poccuu siBnsitoTcst
BBICILIC LEHHOCTHIO. B 3TOM aKCHMOJIOTrHYeCKON YCTaHOBKE KOHCTUTYLUMOHHOE NPAaBO BIIOJIHE
MOCJICIOBATEIbHO, TIOCKOJBKY JIAaHHBIM TIOCTYJAaT COOTBETCTBYET BHYTPECHHEH JIOTHKE
KOHCTUTYIITMOHHOTO TMpaBa. J[elcTBUTENbHO, Kak Obl HU OblJa pa3sHOOOpa3Ha ueIoBedecKas
JEeSTEIIbHOCTD, M KAKUMHU ObI HE ObUTH pa3HOOOPa3HBIMU (DOPMBI, B KOTOPBIX MPOSIBIISIFOTCS 1EJTH
OTJICIBHOTO YEJIOBEKA, HO BCE K€ CaMble MHOTOOOPAa3HbBIC IEIH OOBEIUHSIIOTCS B ONPEICIICHHBIC
BBICIIME KOHEUHBIE IeNIn. Bce MHOTO0OOpa3ue 4eaoBeUYeCKUX Iesield OUYUHSACTCS BBICIICH LeTn
— COXpaHEHHWIO WHAMBUAYAIBHOTO CYyIIECTBOBaHUS U Onaromonyuus. [lpu ropummsanuu STuX
1ese MOSIBISIOTCS TaKue IOPUINYECKUE KaTerOpUH, KaKk KOHCTUTYIIMOHHBIC MpaBa U CBOOOIbI,
YacTHOE IMPaBO KaK MPOTHBOIMOJIOXKHOCTh ITyOJMYHOMY TpaBy. UacTHOE NpPaBO BBIpaKaeT
NOTPEOHOCTH U COLMAIbHYIO IEHHOCTh pa3syMHOro srousma. llyGmuuHoe mnpaBo — 3TO
00BEKTUBHO HEOOXOJMMBIC T'PAHHIBI YaCTHBIX HHTepecoB (ueneit). IIpu sTom mosBiseTcs
npenensHo o0mias opuandeckas kareropus «odmee Onaro». [lyOmmunoe mpaBo, myOIHMYHBIC
LEeNM JTOJDKHBI, KaKk ToyHO noametrud [[.W./lenoB, cOOTBETCTBOBATh HEKOWM BBICHIEH LIENIH, PAIH
KOTOPOM CyIIecTByeT MpaBo, (GYHKUHOHHPYET TocyaapcTtBo. M 3Toi menwio siBisercs oodiiee
onaro®®.

[To muennto JI.W.Jlenosa, olriee 6;1aro MOKHO OMPENEIUTh KaK COCTOSTHUE OOIIECTBa,
MpU KOTOPOM DEIICHUSI, PEryJupYIOIIe OOIIECTBEHHbIE OTHOIICHUS U 3aTparuBarollve
HEOTPAaHUYEHHBIA KPYT WICHOB OOIIECTBa, UMEIOT LIENbI0 MPUHECTH U MPUHOCAT MONB3Y IS
JT000T0 U KaXKJIOTO 4YesioBeKa (He AJis OOJIBIIMHCTBA YJICHOB OOIIECTBa, OT YeTO OTTAJIKHUBAETCS
UJICOJIOTHSI TEOpUM OOIIECTBEHHOTO BBIOOpA), HE3aBUCHMMO OT €r0 HWHIWBHAYaJIbHBIX
MPEANOYTEHUIN, MHTEPECOB, €r0 CTUJIS KU3HU.

s obmiero Omara (oOrieil mojb3bl) MMEET 3HaueHue Aake He oOmuil uHTepec (B
MOHMMAHUU MyOJUYHBIX WU OOIIECTBEHHBIX WHTEPECOB), a OJMHAKOBBIC, YHHBEPCAIbHBIE
MHTEPECHl, IpUCyIIne KaxjaoMmy denoBeky. O6mee Onaro, mo muenuto JI.M.Jlenoma, B cuiy
IIUPOTHI  COJEPKAHUST TPEACTABISET COOOW CHCTEeMY KpPHUTEPUEB, YCIOBUN, COOTBETCTBHUE
KOTOPBIM CIIOCOOCTBYET yIOBJIETBOPEHHUIO HEOTPAaHWYEHHOTO Kpyra Juil. C 3TOW TOYKH 3peHust
oOrmiee 0;1aro 03Ha4yaeT MoJIe3HOCTh He /TSl OONBIINHCTBA, a I KaK0TO YEIOBEKa.

[Tockombky ob1Iee 01aro SBISETCS TIABHOM 1IETBI0 OOIIECTBA, BaXKHAS YaCTh IIEHHOCTEH,

SABJIAIOINUXCA YCIOBUAMU O6H.[CFO 6.]'[211"3, KacacTcsa YCJ'IOBI/II\/'I CyHmI€CTBOBaHHA CaMOr'o 4C€JIOBCKaA.

1 ledos JI. M. Obuiee 61aro Kak cHCTEMa KPUTEPUER TIPABOMEPHOTO PETYJIMPOBaHUs SKOHOMHKH. M., 2003. C.3.
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K TakuM IEHHOCTAM OTHOCATCSI 4ejoBeueckass cB00OJa, CTPEMIIEHHE K CYACThI, OCHOBHbBIE
rpaBa M cBoOObI uenoBeka?’. 3anaua rocyapcTsa (M B TOM YHCIe B SKOHOMHYECKOH cdepe) —
o0ecreynTh TapMOHMIO B OOINECTBEHHOM >XM3HM. Ha s3pIke KOHCTHUTYIIMOHHOTO IIpaBa —
rapaHTUpoBaTh rpaxaanckuil Mup u cornacue (IIpeamOyna Koncturynuu Poccun).

Brnacte B rocynapcTBe sBIISI€TCS HE CTOJIBKO IPABOM, CKOJIBKO 00s3aHHOCThI0. Kak nucan
b.A.KuctaxkoBckui, 3Ty 0053aHHOCTh IIPEJCTABUTENIN FOCYJAPCTBEHHOM BIIACTH JOJKHBI HECTH,
OCYILECTBIIsE (DYHKIIMM BJIACTH KaK M3BECTHOE OOIIECTBEHHOE CIy)KeHHE. BiacTb B KOHEYHOM
pe3yJbTaTre He €CTh TOCIOACTBO JIUI], 0OJCUEHHBIX BIACTHIO, A CIy>)KEHHE 3TUX JIHIl HA TOJb3Y
obmero 6nara?l. CymecTBo KOHCTHTYIHOHHOH TOCYIapCTBEHHOCTH 3aKJIF0YAETCA, TI0 MHEHHIO
b.A.KuCTAKOBCKOrO, B BEpPXOBEHCTBE MM CYBEpPEHUTETE IpaBa. B KOHCTUTYLMOHHOM
roCy/lapCcTBE BJACTb IIEpecTaeT ObITh (PAKTUYECKMM TOCHOJCTBOM JIIOAEH M CTaHOBUTCS
TOCIIO/ICTBOM IIPaBOBBIX HOpPM. U B CBSI3U € 3TUM «OOIIKMM IEPEPOKIECHUEM IOCYAAPCTBEHHON
BJIACTU M3MEHSETCS U XapaKTep BEpXOBEHCTBA WM CyBepeHuTeTa ee... Korga cyBepeHHUTET
(aKkTHUECKOro ToOCIOJACTBA 3aMEHSETCs CyBEpEeHUTETOM IpaBa, TOrja /i TIocyJapcTBa
yTpaunMBaeTCs CMBICI HAcTaWBaTh HAa TOM, YTOOBI KaXJ0€ M3 HHUX camMo o cebe o0mamgano
BBICIIIEH BIACTHIONZZ,

3. MoxHO 0OHapYXHTb CBSA3b UeU ob1ero 6mara ¢ GpuaocodcKko-npaBOBBIMH B3I 1aMU
Jleona M3amaitnoBuua Ilerpaxwunkoro. Ilpodeccop Ilerpakurkuii B u31aHHOW BIEpBble Ha
HeMelkoM si3bike B 1895-om romy pabdore «Lehre vom EinKommeny, obcyxaas pa3muuHbie
COOOpaXKeHHsSI OTHOCUTEIHHO paclpeiesieHUs MaTepHAIbHBIX OJar B OOIIECTBE, BBICKA3aJl HICIO
0 3Ha4YEeHUU JIFOOBU K OJIMKHUM, K COTpa)</laHaM U K COBPEMEHHHUKaM.

IIpu >TOM BBLAAIONIUIICS PYCCKUM TEOPETHK MpaBa IojApa3yMeBal IMOJ JH000BBIO
JESTENIbHYI0 CHUJTy, OTJIMYAIOLIYIOCS IOCTOSHHO BO3pacTalolleid HHTeHCUBHOCTHIO. [lo ero
MHEHHUIO, JTI000Bb MOXKET WHCTUTYLHOHAIM3UPOBATHCS B BUJE BO33PEHUM, HHCTUHKTOB M JaXKe
yupexaeHuil. OH cuuTai, 4yTo NMPU BHUMATEIBHOM HM3YYEHHUH BCETO «OOLIECTBEHHOIO 3/IaHUS»
MOYKHO TPHUHTH K 3aKIIOUEHHIO, YTO BECh €ro (yHIaMEHT, YCTOM — ATO HE YTO HMHOE, Kak
KpUCTAJIIIM3aUsl UHCTUTYTOB, 00pa30BaBIIMXCS MMOJ JOJITUM BO3JECHCTBHEM JIIOOBH U pa3yMa.
[Tpu »TOM n1Ba 3THX Hayana — JIOOOBb M pa3yM MEpexolsiT OAHO B Jpyroe. JIio0oBb U pazym
MOCTOSIHHO OOpIOTCS C 3rOM3MOM, KOTOPBIM MeIIaeT KaKk TapMOHMM B MEXKYeJIOBEYECKUX

OTHOILICHUAX, TaK U B pa3yMHOM ITOCTPOCHUUN COLIMAJIbHOM JKHU3HH.

20 Tam xe. C.13.
2 Kucmaroeckuii 5.A. ®unocodus u cormonorus npasa. C. Ilerep6ypr, 1998. C.282.
22 Tam xe. C.282.
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OTTankuBasCh OT ATUX PACCYKICHUIN, MOXKHO BBICKA3aTh MPEIOJIOKEHHE, YTO JII0O0Bb U
3rOM3M — 3TO MOCTOSIHHAs OOphOa MPOTUBOMOIOKHOCTEH, IpU ATOM 00a 3TU Havajga 00JIaJaroT
COLMAIBHON TOJE3HOCTHIO, MO0 KOHKYPEHIHMSI MEXIY HUMHU MOPOXKIAET TapMOHHIO, OajaHC B
dopme mybmmyHOoro mopsinka. CykeHue 30HbI KOH(QJIMKTHOCTH — BOT B €M CMBICT OOMIETO
Onara.

B ocnHoBe ofOmiero Onara, Kak L€ TOCyAapcTBa B SKOHOMHYECKOH cdepe, JIEKUT
COPEBHOBAHME THX JIBYX Hadasl, HOPOXKAAIOIIEe TAPMOHUIO WM OaiaHCc HHTEPECOB.

Kapmn IlImutt 0O6paTiin BHEMaHKUE Ha 3apOXKACHHE 00pasa OaiaHca, a 3aTeM GUI0codcKo-
npaBoBoit uaeu. Haumnas ¢ XVI Beka, Bo Bcex 00nacTsSX DyXOBHOW KH3HU 4YEJIOBEUECTBA
HAYajgu MPUMEHSTHCS BCEBO3MOXKHBIE BHJIbI OanaHcoB. llepBbiM, moxkanyii, Ha 3TO 0OpaTHI
BHUMaHue Bynpo BuibcoH B cBOMX pedax o cBoOojae. DTO: TOProBbI OajlaHC B KOHOMHKE,
€BPOIICIICKOE pPaBHOBECHE BO BHEIIHEH IOJUTHKE, KOCMHUYECKOE PAaBHOBECHE TNPHUTKEHHS U
OTTaJIKMBaHUsA, paBHOBecue crpacreil y MannOpanma u IllegrcOepa u, HakoHel, paBHOBecue
mutanns y M.M.Mo3sepa. O LeHTpanbHOM 3Ha4YCHHHN HJeH GajaHca M 00LIero 6iara Juis TeOpun
rocyaapcTBa nucanu XappuHrroH, Jlokk, bomunropox, Monreckbe, Mabau. Mopuc Opuy B
cBoux «Principes de olroit publicy mnpuBnekaer mis paccMOTpeHHs KaXIOH MPOOIEMBI
rOCy/IapCTBEHHOW U aJIMUHUCTPATUBHOMN KU3HU MPEACTABICHUS O OalaHce.

[Tpodeccop IleTpakunkuii cYUTan, 4TO MPU MOCTOSTHHOW KOHKYPEHIMHU JIIOOBH U ATOM3Ma, C
TEYEHUEM BPEMEHH, CIIOPHAsi 00JIACTh IMOCTETIEHHO COKPAIIAETCs 32 CUET BTOPOW CHIIBI B TIOJIB3Y
T00BHU.

Bropoe nabmionenue IleTpaxurkoro — kxaxaplii mepuoa OOpbObI JTOOBU U SrouM3Ma
OCTaBIIsIeT ToOcCNe ce0s pacllupeHHe W YKpeIJIeHHe OOIIECTBEHHOTO 3/1aHWsl BCE HOBBIMHU
MPOAyKTaMu Kpucraumsanuu aro0Bu. [lo [leTpakuiikoMy, meiab ITUBHIM30BAHHON TOJUTHKU
COCTOUT B MPUOTUKEHUU K JIFOOBH, TO €CTh B 00JaropakMBaHUM MOTHUBAIIMHU B OOIIECTBEHHOU
JKU3HU.

IlosBasercs CBOCO6p8.3HLII>i KPUTEPUM ITUBUIM30BAHHOCTHU HYGHH‘{HOf/'I BJIaCTH B

SKOHOMHUYECKON cepe — HACKOJIBKO IMyOJMYHAas BIACTh OOECIeYMBaeT JOCTHIKEHHE OOIIEro
Onara.

[Iybnuunas BmacTh JOMKHA pas3perarh KOH(IUKTHl YaCTHBIX HHTEPECOB, a TaKke
YAaCTHBIX M OOMIMX MHTepecoB. Kak OoMKHA OTHOCUTHCS MyOJIMYHAs BIACTh K TeM CYyOBEKTam
SKOHOMHMYECKOW KU3HHU, KOTOPHIE HApYIIAIOT OCHOBHOM 3THYECKHM IMOCTYyJaT, a OH COCTOUT B

TOM, YTO Hag0 3a00TUThCS O ONMKHHX, YYUTHIBAaTh HMX HMHTEPECHl, KaK COOCTBEHHBIC?
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OrtpunarensHo! s 3TOro mosiBiasieTcsl CreluaibHbld I0OpUINYECKUA UHCTPYMEHTAPU B BUE
0oOLIMX MPUHIIMIIOB IIPaBa.

4. ITo Mepe ycIoxKHEHUs OOIIECTBEHHOH KU3HU BO3PACTAIOT COJIMIAPUCTCKUE 0KUTAHMUS.
[TporcxomuT myOMUIM3anKs YHCTOTO YAcTHOTO TpaBa. IIpaBo oKa3ajgock CHOCOOHBIM
BOCIIPUHATH 30JI0TO€ MPABHJIO 3TUKU (OTHOCHCH K JPYI'MM TakK e, KaK Thl XOTed Obl, YTOOBI
oTHocwinuch kK Tebe). B XIX Beke B TpaxmaaHCKUX KojaeKkcax EBpoIbl MOSBWIICS TPUHITUI
OOPOCOBECTHOCTH,  KOTOPBI  JOJDKEH  CIOCOOCTBOBaTh  (POPMHUPOBAHUIO  HACATBHBIX
COLMANIBHBIX CBs3eil B 9KoHOMUYEcKOi chepe. [Ipu 3TOM rocyaapcTBo B JInIe Cyieil CTAHOBUTCS
CBOEOOpa3HBIM HPABCTBEHHBIM IIEH30POM IKOHOMHUYECKOro 000poTa. Y 3TOro SBJICHUS €CTh
CBOM ILTIOCHI U CBOM MHHYCBL. OIHAKO, MOKHO, BUIUMO, MPHU3HATh, YTO OCHOBOIOJATaOIINe
IOPUAMYECKUE KaTEeropuu — IOCYAapCTBO, ILIEJIbI0 KOTOPOTO SBJIETCS JIOCTHIKEHUE OOILEro
Oymara, oOmMe OPUHLUUIBI 1paBa, M B  YAaCTHOCTU, MPHUHIMI  COPA3MEPHOCTU
(cOanmaHCcHPOBAHHOCTH ), IPUHIIUIT JOOPOCOBECTHOCTH B KaKOW-TO MEpE SBJISIIOTCS pe3yIbTaToM
IOPUAM3AINH STUYECKUX TTOCTYJIaTOB.

OOparieHue K 3TUYECKOW PUTOPUKE JIEMOHCTPUPYET OIPaHUYEHHOCTh BO3MOKHOCTEH
COOCTBEHHO MPaBOBOW CUCTEMBI PETYJIUPOBAHUS.

Yacto MOXHO OOHAapyKUTh, YTO TOBEACHUE CYOBEKTOB HSKOHOMHYECKOW IKHU3HU
yKJIaabIBaeTcs B (hopManbHbIe MPABOBBIE HOPMBI U MPU ATOM HOCHT aHTHUCOIMANILHBIN XapakTep.
KOpucTs! 3HaIOT pa3HUIy MEXAy HaJOrOBOW ONTUMH3ALMEN U YKIOHEHUEM OT YIUIaThl HAJIOTOB.
Ceiiuac Poccust HaxoaumTcss Ha TYTH BBIPAa0OTKH OCHOBHBIX TPHHIIAIIOB, OIPEIEISTIONINX
COLIMATIFHO OIPaBJaHHbIE TPEENIbl HAOTOBOM ONTUMM3AINH, KOTOPHIE HAIOTOIUIATEIbIIUKI HE
BIIpaBe HAPYIIATh,

®dunococko-npaBoBas KaTteropusi «oOiee 0jaro» B NMPaKTUYECKOW IOPUCHPYACHLINN
oOHapyxuBaeT ce0sf U Kak Lelb, U KaK METOJ, IOCKOJbKY IO03BOJISIET 33/JaTh H3BECTHOE
HaIpaBlIEHUE PEIICHUIO CYa.

CyapsiM MPUXOAUTCS pa3peliaTh CIOXKHbBIE Jela, KOTa MPeANPUHIMATENN Ha 3aKOHHBIX
OCHOBAHHSAX COBEPIIAIOT JCHCTBHSI, €IWHCTBECHHON IENBbI0 KOTOPHIX SBISIETCS NPHUYNHEHHE
Bpela HHTepecaM JIpyroro JiMla WM HUHTepecam TrocynapcrtBa. OOmiee Ojgaro MOXKHO
paccMaTpuBaTh Kak COBOKYITHOCTH IPABOBBIX MPHUHIIMIIOB, HE HWMEIONUX KOHKPETHOTO
IOPUJIMYECKOTO cosiepkanus. VX ropuandeckoe cofepkaHue J10CTaTouyHo abcTpakTHo. VX 1enb

— yKa3aTh IS KOKJIOTO CIOKHOTO IOPUINYECKOT0 KOH(MDINKTA MPaBIIHHBIA OPUEHTHDP B CMBICIIE

23 B Bromxeraom IMocnanuu Ipesunenta P® 2009 rosa nocrasieHa 3ajada pa3paboTaTh HOPMBI, HAIIPABJIEHHBIE
MPOTHB YKJIOHESHUS OT YIUIAThl HaJIOTOB.
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cormanpHoro uuaeana. O6 srom mucan Illtammnep, passuBas uaeu JI.U.Ilerpaxkuikoro. OH
MUcall, YTo, TaK KaK MOHATHE COLMAIBHOIO Hjeala MpearnoiaraeT et B3BelnBaHus (BOT OH —
o0pa3z «bamanca» — [I'.I'.) uHAMBUAYaNbHBIX JKEIAaHUM (MHTEPECOB) C TOYKU 3pEHUs
0OIIECTBEHHOM, MPUCTIOCOOICHUE YACTHBIX IIEJIeH K KOHEUHBIM IEJISIM OOIIECTBA, TO B KaXKIOM
ciiy4yae KOH(IMKTa UHTEPECOB OTEIbHBIX JIMII (MJIM YACTHBIX U MyOIu4HbIX HHTepecoB — [.I".),
Cyllbsl, €CJIM OH OPHEHTHUPYETCS Ha KpUTepuil oOmiero Oiara, JOJKEH CTaBUTh Mepel coOoi
3a/ady: Kak paspemics Obl 3TOT KOH(MIUKT, eclid Obl OCYIIECTBISUINCH WICalbHBIC B
OOIIECTBEHHOM CMBICJIC OTHOIICHUS, €CITU Obl KaXIbI PYKOBOJCTBOBAJICS HE TOJIHKO CBOUMH
JKEJIaHUAMU M HHTEpEcamMH, MpecieloBal He TOJIbKO CBOM JIMYHBIC LIETH, HO U 3a00TWIICS O
OJIMKHUX, OTHOCWJICSI K UY>KHUM LIE€JISIM, KaK K CBOUM? — U B COOTBETCTBHH C PELICHUEM ITOTO
BOIIPOCA CY/bs U JIOJHKEH BBIHOCUTD CYKJICHHE 10 CIOPHOMY IOPUINYECKOMY JEITY.

CnoxHblii  KOH(DIUKT pPABHOBEIMKUX IOPUIUYCCKUX IIEHHOCTCH BO3HHUKACT U
NPUMEHUTEIBHO K TMpoOjeMe »SBTaHAa3MM, COOTHOILIEHUS CBOOOABI CpPEICTB MacCOBOM
uH(pOpMaIIMK, KOTOpBIE SBJSIOTCS HOCHTENSMU IMYyOJWYHOIO pa3BlIEKATEIbLHOTO HMHTEpeca U
npaBa JUYHOCTH (JlaykKe 3HAMEHHUTOM) Ha 3allUTy CBOEH YacCTHOMW >KM3HU, CBOOOJBI aruTalluu
KaHAMJIATOB BO BpeMs H30UpaTEeNbHOM KaMIIAHWM W 3alllUThl H30Upareineidl OT JIOKHOU
UHpOpMaLIUH.

Bo3nukaer moTpeOHOCTH B OTKPBITOM  OOCYXKACHHM, T[OYeMy OJHOH U3
KOHCTUTYIIMOHHBIX I[EHHOCTEH oTnaerca mnpeanoureHue mnepen aApyrod. Cyn  JoimkeH
PYKOBOJICTBOBAThCS ITUYECKUM HMIIEPATHUBOM — BCE, UTO JIETAETCs B WMHTEpecax OOIIecTBa,
JOJKHO JeNaThCsl Ha ria3ax oOIIecTBa, OTKPBHITO U YeCTHO. TakuMm 0oOpa3oM, CTaHOBJIEHHE B
paMKaxX KOHCTUTYLHMOHHOTO MpaBa KOHCTUTYLIMOHHO-TIPABOBOM aKCHUOJOTHMU TakKe HAXOJUTCA
MOJI CUJIHBIM BO3/IEHCTBUEM STUUECKHUX Hayal.

CoOcTBEeHHO, ATH BBIBOJBI HEe TpeTeHayroT Ha HOBU3HY. Eme B.C.ConoBeeB B cBOeM
counHeHun «OmpaBaanue a00pa» TMPHUBEN HEOMPOBEPKUMBIE JOKa3aTeNbCTBA TOTO, YTO
MOJJIMHHOE CYIIECTBO IMpaBa 00JaJaeT HPABCTBEHHBIM XapakTepoM. Ham ocTaercs numib
M00aBUTh, YTO ATOT (PMUIOCO(CKO-TIPABOBON KaMHUTAI SIBJSIETCS METOJOJIOTHYECKONH OCHOBOM
HOBOTO HAyYHOT'O HANPaBJIEHUS — KOHCTUTYIITMOHHONW SKOHOMUKH.

OmHrM U3 HEpEeHICHHBIX METOJOJOTHYECKUX BOMPOCOB  SBJISETCS  MpoldiieMa
COOTHOIIIEHUSI KOHCTUTYIIMOHHBIX IIEHHOCTEW C MHBIMH COIMATBHBIMU IIeHHOCTSAMU. [Ipobiema
MOXET OBITh C(HOPMYJIHMPOBAHA CIEAYIOIIMM 00pa3oM: MOXHO JU MPU NPUHITHH CyaamH (B
OCHOBHOM 3TO TMpPEpOraTHBa BBICHIUX CYJIOB) PEIICHHH, OIEHUBAIONIUX KOHCTUTYIIMOHHOCTH

3aKOHOB, B TOM YHCJIC U OTHOCAIIUXCS K C(i)epe SKOHOMHYCSCKOM IMOJIMTUKH, HE OTPaHNYINBATHCA
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COOCTBEHHO IOPUAMYECKUMHU, CYry0O KOHCTHUTYLMOHHO-TIPABOBBIMH aprymeHTamu? «MOokHO
nmy», — Kak numet Puyapn [To3nep, — «Hapsiay ¢ OPUINYECKOM, MPUBBIYHOM JIsl HAC PUTOPUKOH,
B KaQU4€CTBE UCTOYHUKA MPUHSITHS PEIICHUN UCTIONIB30BATh U PUTOPUKY, CKAKEM, SKOHOMUUYECKOU
teopun? Hackoibko OTKphITa Jisi B3aUMOIPOHHWKHOBEHHUS HOpPUAMYECKAass U HKOHOMHUYECKas
cucTeMa IeHHocTe?»2*

Benp sxoHOMUKa MpencTaBiIsieT cO00M HOCTATOYHO PALMOHAIBHYIO, U B 3TOM CMBICIIE B
KaKOM-TO CTENEHU JaKe 3aMKHYTYI0 CUCTEMY B3aMMOOTHOILICHUN MOAYUHSIONINXCS, MPUCYIIINX
ITOU CUCTEME OOBEKTUBHBIX 3aKOHOB.

Opnako 3Ta, Ka3anock Obl, 3aMKHYTasl CUCTEMA CYIIECTBYET B COI[MYME, a HE B BaKyyMe,
U B ONPENIETICHHON KyJIbTYpHOH Cpelie, 4aCThI0 KOTOPOM siBisieTcs npaBoBas cucrema. C npyrou
CTOPOHBI, U TIPABOBAs CUCTEMA, M €€ YaCTh — 3TO CUCTeMa HOPM KOHCTUTYLIMOHHOTO IIpaBa, TOXKE
HE CYIIECTBYeT B BakyyMe. Hapsigy ¢ KOHCTUTYIIMOHHBIMU IEHHOCTSIMH CYIIECTBYIOT WHBIC
COIIMAJIbHBIE [IEHHOCTH — YKOHOMUYECKHUE, STUYECKUE, PEITUTHO3HBIE... I BOT TyT BO3HHMKAET 3Ta
camasi BakKHas METoJloJIornyecKkas npobnema: nubdo — nubo. JInbo HeobXxoaMMO paccMaTpuBaTh
MpaBo, Kak OCOOYH0 HOPMAaTHMBHYIO CHCTEMY, KOTOpasi CaMOJOCTAaTOYHA, a IMOTOMY MOXET
BBITIONHATh  (DYHKIMIO HOPMATHBHOTO PETrYyJIMPOBAHHUS OOIIECTBEHHBIX OTHOIICHUH, TOJBKO
OMHPAsCh HA BRIPAOOTAaHHYIO COOCTBEHHYIO CUCTEMY FOPUIUYECKUX [IEHHOCTEH, — M TOT1a IPaBo
HE JIOJDKHO MPUHUMATh BO BHUMaHUE JIPYTUE PETYISTUBHBIE CUCTEMBI (TO €CTh, UHBIE CHCTEMBbI
IIEHHOCTEH, CymiecTByromme B oOmectBe). WM 3ToT mepBbld  MOAXOA  CBOMCTBEHEH
MO3UTUBUCTCKON TEOPUU U, MHE KAXKETCSI, €r0 OYeHb MOCIIEIOBATEIHFHO OOOCHOBAI B CBOE BpEMSI
I'anc Kenw3en, a ceroguss Urope JImutpueBud OCHIOB HAOMHMJI, YTO TOYHO TaKOM Ke
CHUCTEMBI B3IJISA0B npuepxuBaics bopuc UnuepuH.

BTopoii BO3MOXHBIH TOIX0JM, €ro0 OOOCHOBBHIBAET aMEPUKAHCKUU TeopeTuk PoHambjg
JIBOPKMH: OH UCXOJUT U3 TOTO, YTO CY/Jbsl MOXET PYKOBOJCTBOBATHCS HE TOJIBKO COOCTBEHHO
IOPUIMYECKUMH, HO M MOpPAJIbHBIMH, W PEIUTHO3HBIMU IeHHOCTsMU. [IpaBna, mpu 3TOM
BO3HHMKAET BOIPOC, HACKOJIBKO aJ€KBATHO CYbs MOXKET BbIPAaXKaTh 3TU MOpPaJIbHbIE 1IEHHOCTU?
Ho nmomxen mnpusHath, YTO y HAc TOKa, y IOPUCTOB, HET YOEIUTEIHHOM METOHOJIOTHH,
MPUMEHUMON B CIydasx, KOTJIa pedyb 3aXOAUT O BKJIIOYEHUH B CHCTEMY IOPUIUYECKUX
LEHHOCTEN MHBIX COI[MATbHBIX IEHHOCTEH.

[IpoGnema i Hac, s TOBOPIO ceiyac 0 MPAaKTHUECKOH CTOPOHE Jiela, YCIOKHSACTCS U3-3a
TOTO, YTO TOSIBJISIIOTCSI HapsITy ¢ MHBIMH COIIMAIBHBIMU IIEHHOCTSIMU FOPUINYECKHUE IIEHHOCTH,

HO WHBIE II0 CBOEH nmpupoac, ¢ TOUYKHU 3pCHUA UX I'CHE3UCA. S umero B BUIY HaJHAIIMOHAJIBHBIC

% ceprka?
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IOPUAMYECKHE [IEHHOCTHU, T€, KOTOPhIE BOIUIOMIAIOTCSA B CYACOHBIX PEIICHUSX MEKTYyHApPOIHBIX
CyJIOB, M, B YaCTHOCTH, B pemieHusx EBpomnerickoro Cyna.

Kak nomkeH mnoctynarb cyA, €ClIM BO3HHMKAeT KOJUIM3USL MEXAy LEHHOCTSMU,
pazziensieMbIMH  OOJIBIIMHCTBOM TPaXAaH, W LEHHOCTSAMH, COACPXKAIIMMHUCA B PEIHICHUSIX
EBpomneiickoro Cyna? Ceiiuac Mcnanusi HaXoguTcss B 3TOM COCTOSIHUHU. [IpuHSAT 3aKOH O
jeraiau3anuu abopTOB, €CTECTBEHHO, OOJILIIMHCTBO HACEJIEHUs CTPaHbl HE IMOJAJIECPKUBAET B
CHIIy, BHJIMMO, KaTOJUYECKOM TpaJWLUMU 3TOT 3aKOH. M Kak ObITh, KoOrja OOJBIIMHCTBO
HACEeJIEHUs1 KaTerOPUYECKH IIPOTUB ITON IOPUANYECKON HOBEIIIbI?

Ho, naBepHoe, Henb3sa 3a0bIBaTh, UTO BaXKHAs (PYHKIMSI KOHCTHUTYLMHU — 3TO M 3aIlUTa
MEHBIIIMHCTBA OT OOJNBIIUHCTBA. MOXKHO JIM IPU3HATH [IEHHOCTH, pa3/eliieMble MEHbIIMHCTBOM
U OCHOBaHHBIE Ha TPU3HAHHBIX EBPONEHCKUMHU EHHOCTSIMH, TOJBKO €CIU OOJBIIUHCTBO
JIOCTaTOYHO TEPHUMO OTHOCUTCS K 3ToMy? M Kak, KakuMu BeIMYMHAMHU M3MEPUTH ITY
TEPIUMOCTh?

OT0, KCTaTH, U NMpobieMa CMEPTHOM Ka3HH, KOTopasl ceddyac COBEpPIICHHO HEOXHJaHHO
BO3HUKJIA nepea Hamu B Poccuu, moromy 4uto ¢ 1-ro sHBapsi y Hac MOTYT NPUBOAMTHCS B
UCIIOJJHEHUE CMEpPTHblE NpUroBOphl. Bce mnpenarcTBhs, KOTOpbIE CYLIECTBOBAJIM B BUJE
OTCYTCTBUS CyJia IPUCSIKHBIX B HEKOTOPBIX cyObekTax Poccuiickoit denepanuu, oTnami, 1 Ham
HpUIETCS pelaTh 3Ty MpoosIeMy.

IIpn momcke oTBeTa Ha 3TOT HEMPOCTOM BONPOC MOXKHO BBIOMpPATh OMATH-TAKU IO
NPUHLNITY adb00 — anbbo (1ubo — nn6o). JInbo Hago oTHAaBaTh 1aHb YBAXKEHUS CUIIBHBIM, SIPKO
BBIPQKEHHBIM TPAJAULIUAM, UCXOAS U3 CIOKMBIIUXCS PealbHOCTEH, MO0 HAaJO YYUTHIBATH, YTO
KOHCTUTYLIMSI TIOCTpPOEHAa Ha (UiIocouu ecTeCTBEHHOTO IpaBa, KOTOpas sBJseTcs oOIei
cucreMoil 1eHHoctel u nns Poccum, n ans OonbummHcTBa crpaH EBponel. UM, mockonbky B
npaBoBOM cucteme Poccun M B HallMOHAIbHON CHUCTEME HAlllMX IPAaBOBBIX LIEHHOCTEW Oouible
o0miero ¢ eBpomneicKoil cucTeMoil IEHHOCTeH, YeM OCOOCHHOTI0, MOXET OBITh, HEOOXOAUMO
MCIIOJIb30BaTh KOHCTUTYLIMIO JUISl MIOCTENIEHHOIO MOJEPHU3MPOBAHUS CHUCTEMBl HAIlMOHAIBHBIX
MIPaBOBBIX IECHHOCTEN.

W onsarh TyT BO3HHMKAaeT BOIPOC, CBOETO poOJa «BEEP» BO3MOXKHOCTEH, CBSI3aHHBIA C
MepOoil MOCTENEHHOCTH. A KakoW JOoKHa ObITh 3Ta mocTeneHHocTh? UYUTo o3Havaer

MOCTEIIeHHOCTE ? IloCcTeneHHOCTh MOXKET HOCHTD paSHBII‘;I XapaKkTep.

JlekTopckuii Bragucias AjlekcanapoBuy

3aseoyrowuii omoenom snucmemonocuu u roeuxu MPPAH.
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IIpaBa 4yesi0BeKka B KOHTEKCTEe Oy YIIHOCTH MPABOBOI CHCTEMBI
IIpaBa 4yesnoBeka B KOHTeKCTe (OPMHPOBAHMS MPABOBO CHCTEMbI

(BO3MOXHBIC BApUAHTHI HA3BaHUS CTAThH )

[Ipexxne Bcero Hy>KHO OTMETUTH, YTO MPABO U 3aKOH — 3TO HE OAHO U TO ke. O6 3ToM
xopomo nucan Bmaguk CymbatoBuu Hepcecsiai. 160 3aKOHBI MOTYT OBITH HEMPABOBBIMU. JTO
NPUHIUIHAIBHOE COOOpaKEHUE, U TOJBKO MPU YUYETe 3TOr0 0OCTOATENbCTBA MOKHO TOBOPHUTH O
IpaBe, ero CMbICIIE, ero OyayIieM.

JIroboe mpaBo, Kak OBl €ro HU TPAKTOBAaTh, HE MOXXET MPOTUBOPEUUTH UACATY
CHPaBEIIMBOCTH. XOTSA cama CHpPaBEIJIUBOCTh MOXKET IO-pa3HOMY HoOHUMaTbes. 6o B mobom
cllydae B OCHOBE IpaBa JEKHUT MPUHUUI (HOPMAIBHOTO PAaBEHCTBA, W M3 OTOTO BBHITEKAIOT
HEKOTOpBIE BaXKHbIE CIICJICTBUS, CBSI3aHHBIE C TOHUMAaHUEM YeJIOBEKa U €ro LIEHHOCTEH.

CwMmbICn TIpaBa B TOM, YTOOBI 3aIUTUTH YENOBEKa, 3alIUTHTh €r0 KakK JUYHOCTb, KakK
WMHAUBUAYAIbHOCTh, 3aILUTUTh €r0 JIOCTOMHCTBO. M 3TO ujaean mpaBoBOro rocyaapcrsa. ITo
ujeal, K KOTOpOMY HaJl0 CTPEMUTbCSL.

A Tenepp 0 NpaBax YEJIOBEKA.

HenaBHo ormewanocs 60-nerne npuHsatus [lexknapanum mnpaB uenoBeka. B aroit
JeKJIapalyy 3alliCaHO0 MHOTO TaKWX IpaB, KOTOPbIE BOCXOJAT K CTApOd HJEE€ €CTECTBEHHOTO
IpaBa ¥ UCXOJAT U3 TOrO, YTO €CTh HEKOTOPbIE HEOTUY K/Ia€MbI€ IpaBa yejIoBeKa — TO, YTO OBLIO
IIOTOM IIPOBO3IVIalIEHO B Jlekiapanuu MpaB 4ellOBEKa W IpaxkJaHWHA BO BpeMs PpaHiy3ckoi
PEBOJIOIMH, TO, YTO OBLIO 3aIMCAHO B aMEPUKAHCKONW KOHCTUTYLIUH.

B [exknapanuu mnpaB dYenoBeKa peyb HAET O I[paBaX HWHAMBUAYAIbHBIX, O IpaBax
KOJUIEKTUBHBIX, O IIpaBaX KyJbTYPHBIX OOIIHOCTEW, HEKOTOpblE U3 KOTOPBIX CUUTAIOTCS
abCOJIIOTHO 00s13aTeNbHBIMU, @ HEKOTOpPbIE PAaCCMAaTPHUBAIOTCSA KakK Hea], K KOTOPOMY HY>KHO
CTPEMHUTHCS M KOTOPBI B IIOJHOW CTENEHM HU B OJHOM CTpaHe Mupa He peanu3oBaH. [loaToMy ¢
MOJIHBIM COOJIIO/IEHUEM TIPaB YeJI0BEKa €CTh MPOOJIEMbI BO BCEM MUDE.

Uro kacaeTcsl Hamleil cTpaHbl, BONPOC O COOJIIOJIGHWH TpaB dYelloBeKa W BOOOIIE O
IPaBOBOU KyJIBTYype CTOMT OCOOCHHO OCTPO — 3TO CBSI3aHO C HaIlle UCTOpHEH, Halllell KyJIbTypoil,
CO CIIOKMBILIEMCS B HEH OTHOLIEHHMEM K IIPaBy, K Cyay, K 3aKOHaM. M0OKHO BCIIOMHUTb HE TOJIBKO
Hamux (unaocodoB, KOTOpbIe ucaiu 06 3ToM. Hamm Benukue nucaTeny NpocTo U3/1eBaIich Hall
CyIONIPOM3BOJACTBOM, cyneOHbiMu  nestensimu  («bpates  KapamaszoBer»  JlocToeBckoro,

«Bockpecenbe» JI.Toxcroro).
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HeoOxonumo o0paTuTh BHHMaHUE Ha €IIe OJHO BakHOE 00CTOSATeNbCTBO. CyIIeCTBYET
npobiieMa B3aMMOOTHOUICHHSI MPABOBOTO Hjeaia U pPealbHOCTH, KOTOpas Be3/l€ B MHUPE CTOUT
octpo. Ho ectp u apyras npobiiema. 1o mpobiema camoro mnpaBoBoro ujeana. O mocienHei
po0JieMe 5 X0uy CKa3aTh HECKOJIBKO CJIOB.

Hanpumep, ecnu roBopuTh O MpaBax YeNOBEKa, TO OCYIIECTBICHHE HEKOTOPBIX M3 HHUX
BCTYIMAaeT B MIPOTUBOPEUYHUE C OCYIIECTBICHUEM Apyrux. M3BecTHslil Typeukuii punocod Moanna
Kyuypanu (ona Obuta omHo Bpems IIpesmmenrom Mexaynaponnoit ®enepanuu Gprocodekux
o0IIeCTB) B TEUEHHE NOCICIHMX IBAALATH JIET CIEHUAIbHO 3aHUMaeTcs ¢uiocoduell npas
yenoBeka. OHa, Kak MHE KaXeTcs, yOeIWTeNbHO TIOKa3ana, 4YTO €eCIH MOCIeA0BaTeIbHO
OCYHIECTBIISITh IpaBa HEKOTOPBIX KOJUJIEKTUBHBIX OOIIHOCTEH, TO OHHM MOTYT BCTyHaTh B
NPOTHBOPEYHs C MpaBaMH WHAMBHIA. DTO 0cO00 aKTyaJbHO JJIsl TOM CTpaHbI, A€ OHA JKUBET —
Typuuu, HO 1 U1 MHOTHX JIPYTHX CTPaH, B TOM YHCIIE JUIS HAIICH.

N.Kydypanu momyepKuBaeT, YyTO K MpaBaM 4YeJIOBEKAa HY)XHO OTHOCHUTBLCS OCTOPOXKHO,
MOHHMMAsI, YTO OCYILIECTBJICHHE X BCEX U B MOJIHON Mepe — 3To mpobiema. [Ipu kakaoi momnbiTke
MIOJTHOM peai3alii KaKuX-TO MpaB MPUXOJUTCS KEPTBOBATH HEKOTOPBHIMHU Apyrumu. HyxkHO B
TOM OTHaBaTh cebe OTYET W KaXIblii pa3 OTBEYaTb HA BOMPOC, KAKHE IpaBa SBISIFOTCA
MPUOPUTETHBIMH B JAHHOW KOHKPETHOW CUTYaIUH.

CerosHa B MUpe MJET TOPAYMM CIIOp MEXAY pasHbIMH CHUCTEMaMH IIEHHOCTEH, B TOM
Yucie W pa3HBIMHA TPEJCTABICHUSAMH O UYEJIOBEKE MW €ro TmpaBaXx. B IHMBHIM3AIMAX,
pacnosiokeHHbIX Ha BocToke, nHoe, yem Ha 3amajie, peCcTaBiIeHe O MpaBax U 00A3aHHOCTAX U
00 MX B3aUMOOTHOIIEHUH.

CerozaHs BooOIIIE OCTPO CTOUT BOMPOC 0 OYyIIeM MTPaBOBOM CUCTEMBI, 0 Oy IyIlIeM HaIIUX
NpEeJCTaBICHUN O MpaBax 4eJoBeKa. Bce-Taku Hy)KHO MPU3HATh, YTO OHU CIOKWIHMCH B paMKax
OAHOM IMBWIM3AUUK — 3alaJHOEBPONEHCKON, 3TO PE3yJbTAaT OMbITa 3aMagHOEBPONEHCKOTO
pa3BuTHs. IT10 (akT. Ho 3T0T hakT MOKHO MOHUMATh MO-PAa3HOMY.

MOXHO cuuTaTh, YTO XOTS 3TU NpaBa OBLUIM HCTOPUYECKU CPOPMYITUPOBAHBI UMEHHO B
€BpOIENCKOM KOHTEKCTe, OHU, TEM HE MEHee, BhIpaXaloT caMy npupoay yenoBeka. [locnenuss
MOJKET TIOHUMATbCs KaK YKOPEHEHHasi B BBICHICH ITyXOBHOHM cdepe, W TOT/a HEOTUYXKTaeMbIe
npaBa YeJOBEKa HMEIOT OO0XKECTBEHHYIO CaHKIHUIO, JUOO Kak HMeolme OHOJOrHYecKoe
POMCXOXKAEHHUE. (IPOTUBOPEUUT CKA3aHHOMY U 371€Ch HE YMECTHO)

Jlpyroe npejicTaBieHHe COCTOMT B TOM, YTO IpaBa 4eJOBEKa — 3TO HEKOTOPBIM pe3ysbTaT

OMpECACIICHHOI0 IIyTU pPa3sBUTUA LHHUBUIHN3ALNH, KOTOpBIfI BO3HHUK B OIPCACICHHOM PEruoHe,
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KOTOPBI, MOXKET ObITh, B 3TOM CMBICIIE HE 00s3aTelieH i APYTHX pPeruoHoB mupa. Takoe
MPEJICTABICHHUE TOKE €CTh, U CETOJHS €CTh 3alIUTHUKU TAKOTO MPEACTABICHUS.

Ectb TpeThe nmoHnManue, 0 KOTOPOM s ceifyac He Oyy MoapoOHO FOBOPUTH, XOTS OHO, Ha
MOM B3I, caMOe pa3yMHoe. Sl UMeI0 B BUAY TOUKY 3pEHUs, COTIACHO KOTOPOH NMPaBO BO3HUKIIO
UCTOPUYECKH U B OIpEACNCHHOM KOHTEKCTE, HO, TeM HE MEHee, MCTOPUYECKH BO3HHMKHYB,
npuobpesno BceoOuuit xapakrep. [loaromy Oyayiee yenoBeka HEBO3MOXKHO O€3 IpaBa.

Bwmecrte ¢ TeM HY)XHO YYUTBIBaTh TOT (DAKT, YTO CIOXKHUBIIHECS B €BPOMEHCKON KYJIbTYype
Ha NPOTSHKEHUM COTEH JIET IPEJCTaBICHUS O YEJIOBEKE, €ro IpaBaX, BO3MOXKHOCTSIX, O TOM, 0€3
Yero 4ejoBEK HE MOXET CYHIECTBOBATh, HAUMHAIOT MEHSTHCS, MOTOMY 4YTO pPa3BUTHE HAYKU U
COBPEMEHHBIX TEXHOJIOTUN CTaBUT IOJ COMHEHHE HEKOTOpbIe IIEHHOCTH WIIM K€ JenaeT Ooiee
CJIOKHBIM UX OCYLIECTBIICHUE.

Mexny mnpouuMm, camMa CTElEHb CBOOOJBI YEJIOBEKAa MOXET MEHAThCSA, [OTOMY 4TO
COBpEMEHHAas IUBUJIM3AIMS HACTOIBKO CII0’KHA M CTAHOBUTCS BCe 00Jiee CI0KHOM, YTO BO3HUKAET
HE00X0UMOCTh (a Jalnblie, MOXKeT ObITh, OHA Oy/JeT 0CO3HaBaThCA B elle Oojee ocTpoil popme)
00JbIIEr0 KOHTPOJISL HaJ TEM, 4TO JesaeT uyenoBek. Cama rpaHuiia MeXJy YacTHOM JKU3HBIO U
JKU3HBIO HE YaCTHOM, MyOJUYHON OCTENEHHO Pa3MbIBAETCA.

[TosToMy ceiluac BONpPOC CTOMT HE MPOCTO O IpaBaX, O 3aKOHHOCTH B IPAaBOBOM
rocyaapctse. Ecnu Gonee mupoko u punocodcku Ha 3T0 TOCMOTPETh, TO MPUXOIUTCS MPU3HATD,
YTO MHUpOBasi NUBUJIM3AIMS BCTyNAaeT B TaKyl0 CUTYyallMiO, KOTJa OY€Hb OCTPO BCTAE€T BOMPOC O
Oynymiem denoBeka BooOiie. Kakum oH OyAeT, uTo ¢ HUM OyJIeT, Kak OH OyJeT MeHAThCs? A eciu
MEHSIETCS YeNOBEK (2 OH MEHSEeTCS), TO MEHSIOTCS U TMPEJACTaBJIeHHs O ero mpaBax, €ro
00513aHHOCTSX, BO3MOXXHOCTH €ro CBOOO/IbI, O €r0 JOCTOUHCTBE, €r0 aBTOHOMHOCTH.

B 37Ol CBSI3M MOXXHO TPUBOAUTH OYEHH MHOTO MPUMEPOB, HAUYMHASI C COBPEMEHHBIX
OTIBITOB 110 KOHCTPYHPOBAHUIO YEIIOBEUECKOW TEJIECHOCTU M TMCUXUKU U 3aKaHYMBAasi BOIIPOCOM O
TOM, YTO, MOXET OBbITh, BCIEJICTBUE PACTYyIIEH CIONKHOCTH COLIMATBHOM >KWU3HM, yBEIUYCHUS
BO3MOXKHOCTEH pHCKa, pocTa OMACHOCTH TEPPOpPU3Ma BO3ZHHKHET HEOOXOAWMOCTh KOHTPOJS Hall
nepeIBHKEHNEM YesloBeKa (HYKHO 3HaTh, II€ OH HAXOJUTCS, Ky/1a ABUXKETCA U T.J1.), U 3TO MOKET
OBITH MPENOIHECEHO KaK OCYIIECTBISIEMOE B HHTEPECaX CaMOro 4eJl0BeKa, TaK 4YTO JIIOJU OXOTHO
MONAYT HAa TAKOM KOHTPOJIb HaJl HUMHU.

Ceromus npobiemMaruka mpaBa BOOOIIIE, MPaB YeIOBeKa, B YACTHOCTH, OUY€Hb OCTPa, U 3TO
CBSI3aHO HE TMPOCTO C KAKUMHU-TO CHEIHATBHBIMA TOTPEOHOCTSIMH, BO3HHKIIUMH BHYTPH
IOPUAMYECKON HayKH, XOTS Takue MOTPEOHOCTH TOXKE €CThb, a MPEXKJE BCEr0 — C HOBBIM 3TalloM

OCMBICJIICHUA TOT'O, YTO MNPOUCXOJUT B MHPEC, B MHpOBOﬁ OUBUIN3alllMU, TOI'O, YTO HAa3BIBAKOT
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MIPOLIECCOM TI00aMu3alry U KOHPPOHTALUK Pa3HOrO TUMA KYJBTYp, KOTOPbIE OYEHb HE MOXO0XKHU
JIpyT Ha Jpyra Takke U B IOHMMaHUU 4eJIoBeKa, ero Mnpas U 00s3aHHOCTeH. B Mupe ckianpiBaercs
HOBasi CUTyalusi, K KOTOPOM TpPyAHO NPUBBIKHYTb. OHa TakoBa, YTO OTBETOB Ha HEKOTOPBIE
BOIIPOCHI elle He cymecTByeT. Ho sCHO, 4TO 3Ta cuTyalusi He MOXET HE 3aTPOHYTh CHCTEMY
npasa. [loToMy 4TO, €ciii B KOpHE MU3MEHHUTH BCIO TPAAMIIMOHHO CIOXKHUBIIYIOCS CUCTEMY IpaBa,
TO YEJIOBEK MOKET BOOOIE MCUE3HYTh, 3TO OyAET YK€ He YelIOBEK, a MOCTYETIOBEK, KOTOPhIi He
OyJlleT MOX0X Ha YeJIOBeKa.

Takum 0Opa3om, MpaBo B 4HCIIE MPOYETO UMEET eIle ¥ (PYHKIIHIO 3alIUThl YSJIOBEKa MEPeT

JIMOOM TE€X BbI3OBOB, KOTOPBIC CEIOJHA BCC 0oJIbIIIE B OOJIBIIIE EMY I'pO34T.

Jlanaesa BasienTtuna BukropoBHa

I'nasnwiti nHayyHwvli compyoHuk Poccutickou akademuu npagocyous, 0.10.H.

Poccuiickas ¢punocodusi npasa B cBeTe aKTyaJbHbIX 32124

HOJ'II/ITI/IKO-HpaBOBOﬁ NMPaKTUKHU

Ha nanHoM srtame cBoi ucropuu Poccus BBIHYXKIEHA peliaTb KOMILIEKC CIIOKHEHIIMX 3aaad,
OJTHOBPEMEHHO CBSI3aHHBIX U C OINPEACIICHHEM IIyTeH NMOCTCOLMAIMCTUYECKOTO Pa3BUTHUA, U C
IIOUCKaMU CBOEr0 MecTa B rioOamusupyromeMcss mupe. To 00CTOSATENbCTBO, YTO Kpax
COLMAINCTHYECKOW CHUCTEMbI COBIAN 10 BPEMEHU C YCHJICHMEM TEHICHLUH K Tri1o0aiau3aluy,
BpsIZL U sBJIsieTcs cinydyaiHbM. CyJis 0 BceMy, HMEHHO OOBEKTHBHBIE MPOLIECCHI TTI00aTn3aiuu
MOJIOPBAJIM JKEJIe3HbIN 3aHaBec M BTAHYJIM Poccuio B 0OLIEMHPOBOI MOTOK YHHBEpCAIHU3ALMU
SKOHOMHUYECKUX M TMOJIUTUKO-TIPABOBbIX OTHOUIeHHH. [lomoOHOe TOHMMaHuEe CUTyaluu
OpearnonaraeT NpU3HAHUE TOro  OOCTOATENLCTBA, 4YTO M BHYTPEHHEE, U  BHEIHEe
CaMOOIIPEJICIICHUE CTPaHbl B HOBOM CHUCTEME IIOJMTUKO-IIPABOBBIX KOOPAMHAT — 3TO
B3aUMOCBSI3aHHBIE ACHEKTHl €IMHOI0 IPOLEcca €€ BXOXKICHHS B YHHMBEPCAIBHOE IOJUTHUKO-
MIPaBOBOE IMPOCTPAHCTBO, IMOCTPOCHHOE Ha OOIIE3HAUYMMBIX IPABOBBIX U JIEMOKPATHUECKUX
LEHHOCTAX. Mexay TeM B IOCJIEIHHUE TOJAbl CO CTOPOHBI POCCUMCKHUX BIIACTHBIX CTPYKTYp H
CBSI3aHHOW C HHUMH YacTH OKCHEPTHOIO COOOIIECTBa BCE SBCTBEHHEE OOHApyKHBaeTCS
CTPEMIICHHE TMPEUIOKUTh  PA3HOHANPABICHHOE KOHLENTYaJlbHOE BHJECHHE IPUHIHUIIOB
MOCTPOCHUS CUCTEMbI OOIECTBEHHBIX OTHOLIEHUI BHYTPU CTPaHbl U B paMKax TIJI00aJbHOTO

MHpPOYCTPOUCTBA.
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Beictynas B kaudecTBe cyObekTa INIOO@JIbHBIX OTHOIIEHUM, Poccus, yTparuBiias cBou
BEJIMKOJIEp )KaBHbIE aMOMLIMU, OCTPO 3aMHTEPECOBaHA B IIPABOBOM, a HE CHIJIOBOM XapakTepe
dopmupyromerocs rio006aaIbHOr0 MUPOMIOPSIIKA, KOTOPBIM rapaHTHpoBall Obl € paBHOIIPAaBHOE
BXOKJICHHE B €BPOATIAHTUYECKOE IIPOCTPAHCTBO, PAaBHBIE C JAPYI'MMH CTpaHaMM WIAHCBHI Ha
0€30I1aCHOCTb, Ha BO3MOXHOCTb 3KOHOMHYECKOTO, COLMAJIbHOIO M KYJIbTYPHOTO Pa3BUTHUS.
VIMEHHO Takyl YCTaHOBKY Ha YKpEIUIEHHE IPAaBOBBIX OCHOB IN100AJM3AlMOHHBIX IPOLECCOB
Poccus u gemoHcTpupyer ceiiuac Ha MexayHapogHoW apeHe. OJHaKO BHYTPH CTpaHbl
JOMUHUPYET OpHEHTAIMsd Ha aBTOPHUTAPHO-CUJIIOBYIO, a HE JIMOEpalbHO-TIPABOBYIO MO/IEIb
roCyJJapCTBEHHOI'O U OOIIECTBEHHOI'O yCTpOMCTBAa. B 0cHOBE 3THX JIByX pa3HbIX MOAXOJ0B, OAUH
U3 KOTOPBIX IIPEIHA3HAYEH Ul BHYTPEHHETO, a IPYrod — JJI1 BHEIIHErO I0JIb30BaHMs, JIEKAT
OPUHLMIIMAIBHO  pa3Hble  KOHLENUMM MpaBoNOHMMaHusA. O4eBUAHO, UYTO  MOA0OHAs
KOHIENTyalbHasl pa3/JBOCHHOCTb CBUJIETEIBCTBYET 00 OTCYTCTBUU €IMHOM U MOCIIEI0BATEIbHOM
rOoCy/IapCTBEHHOW MJICOJIOTUN KaK OCHOBBI I'OCYJIApCTBEHHOM CTPATErMM BHYTPEHHETO PA3BUTUSA
CTpPaHBbI U €€ BHEIIHENIOJIUTUYECKOTO CaMOOIIPENEICHUS.

B coBpeMeHHBIX yClOBHSAX (C y4eTOM TOJIOXKEHUU pAeicTByromied KoHcTuTynmu wu
KOJIOCCAIBHBIX YCHIIMH, 3aTpa4eHHBIX OOIIECTBOM HA MPEOJOJICHHUE TOTATMTAPHOTO MPOIIIOro)
TAaKOM TroOCy/lapCTBEHHOM HIEOJOTHeH MOKeT OBbITh JIMIIb KOHCTHUTYLMOHHO-IIPAaBOBOE
MHUPOBO33pEHHE, CYTh KOTOPOrO COCTOMT B IMPU3HAHUU HEOTYY)KIAEMBIX IIpaB YEIOBEKA B
KAa4eCTBE BBICIIEH IIEHHOCTH M OCHOBBI IPABOBOW IrOCYNapCTBEHHOCTH. [IoKa 4TO BBICTPOECHHAs
Ha Oa3e mnpaBoBoi wuzaeosnornu KOHCTUTYIMSI CTpaHbl B 3HAUYUTEIbHOM Mepe ocTaercs
OTOPBAaHHBIM OT peaauil HUIeaIbHBbIM IIPOCKTOM, IIAHCHI KOTOPOTO HAa CKOPYIO MPAKTUYECKYIO
peanu3aluio YMEHbIIATCS Ha HaluX riazax. OHako 0ObeKTUBHBIE TOTPEOHOCTH, CBA3aHHBIE C
Heo0XouMocCThI0 1711 Poccuu 3aHSTh TOCTOMHOE MECTO B CHUCTEME INI00AJIbHBIX OTHOLICHHM, B
NEePCIEeKTUBE, HECOMHEHHO, OYyT ClIOCOOCTBOBATh BBEACHUIO BHYTPUIIOIUTUYECKUX MPOLECCOB
B IPaBOBOE pPYCJIO M YAEP)KaHUIO IPABOBOIO BEKTOpa MOCTTOTAIUTAPHON TpaHCHOpMALUU
CTpaHbl KaK JBHXEHHs K cBOOoze. BakHblil Bkiaa B (OpMHpPOBAHUE Y BIACTHBIX CTPYKTYp H
oOmiecTBa B 11€JI0M IPAaBOBOI'O MUPOBO33PEHUS MOXKET U JOJKHA BHECTH (unocous mpasa Kak
HayKa, SBJISIOIIAsACS «BBICIIEH TyXOBHOW (hOpMOI MO3HAHUS IpaBa, MOCTHKEHUS €ro CYUTHOCTH
¥ (GOpM TIPOSBICHUS, AHANM3Aa €r0 CMBICIA, IEHHOCTH M 3HAYEHHs B KH3HH JIoaei»?. Ot
CIOCOOHOCTH OTe4YeCTBEHHON (uinocoduu mpaBa MpeUIoKUTh JOKTPHUHY MPAaBONOHUMAHUS,
KOTOpasi, C OJJHOW CTOPOHBI, yUUThIBaJIa Obl OCOOEHHOCTH MCTOPHYECKOIO Pa3BUTHS CTPaHbI, €€

JIyXOBHBIE TPaJULIUH, CIIENU(UKY POCCUHCKOrO HAllMOHAILHOTO MEHTAJIUTETa U TaK Jlajiee, a C

% Hepcecany B.C. ®unocodus npasa / Yuebuuk 1151 By30B. M., 2006. C.XI.
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JApyroil — ucxoausna Obl M3 NMPU3HAHMUS YHHUBEPCAIbHON LIEHHOCTH IIpaB YeJOBEKA M NPaBOBOM
JEMOKpAaTUM, B HEMAJIOH CTECIECHHM 3aBUCAT IIEPCHEKTHUBBI JOCTOMHOIO LUBUIM3ALHMOHHOIO
camoornpenenenuss Poccun. C 3TuX mo3umuid s U XoTena Obl KPaTKO PacCMOTPETh MPOILIOE H
HACTOSIIEE POCCHICKON (hUI0cOPUH mpasa.

[Tpexne Bcero, cieayeT OTMETUTh, YTO Gritocopckoe ocMbIciieHue npasa B Poccun Beerna
OTJIMYAJIOCh 3aMETHBIM CBOEOOpa3MeM IO CpPaBHEHHMIO C 3alafHoM (uiocopcko-paBoBOH
KyJIbTypOH, MCTOKH KOTOPOH BOCXOIAT K JpEBHErpeueckoil ¢uiocopuu u  PUMCKOH
fopuctipyaenuuu. Ha stoii ocHoBe B EBpome chopmupoBaicss ecTecTBEHHO-TIPABOBOM THIT
IIPABOIIOHUMAHMsI, KOTOPBIM MpoOLIeN JOJIMM IIyThb B CBOEM pa3BUTHUH, HEOJHOKPATHO
BO3POXKJasiCh U TpaHC(HOPMUPYSCH C YUETOM HOBBIX NOTpeOHOCTEH counanbHOM npakTtuku. [Ipu
BCEM MHOT000pa3uy MOJXOJ0B K TPAKTOBKE €CTECTBEHHBIX MPAB YEJIOBEKA IIABHBIM CTEPIKHEM
3amanHoi (umocopuu mpasa (Kotopas OblIa U ocraeTcs Qrutocodueli UMEHHO €CTECTBEHHOTO
npaBa) SBJISIETCS €€ I'YMaHHCTUYECKAas, 4el08eKOYEeHMPUCMCKAs OPUEHTAlMs Ha MOHUMAaHue
npaBa Kak (OpMbl MHAMBUAYAIBHOM CBOOOJBI yelloBeKa B OOIIECTBEHHOM »kM3HU. Pycckas xe
[IPaBOBas. MbICIb DPa3BUBAJachb BO MHOIOM IIOJ| BIUSHUEM CUCMEMOYEHMPUCMCKOLU B CBOEH
OCHOBE BH3aHTHUHCKOW JyXOBHOW TpaJWLIMM, B paMKax KOTOpPOM IIpaBO TPAKTOBAIOCh Kak
CTOsIIIas HaJ MHIMBHUJIOM M MOJYMHAIONIAs ero (opMa JAyXOBHOIO €IMHEHUs Jtojeil Ha Oasze
IPaB/IbI-CIIPaBEeIIIMBOCTH, O0XKECTBEHHON OJ1aro1aTH, XpUCTUAHCKOW ATUKH U TaK Jlajiee.

YenoBEeKOIIEHTPUCTCKAsE OpUEHTALUS 3amaJHol ¢uinoco@uu mpaBa MPOSBISETCS MPEXKIe
BCEro B TPAaKTOBKE TaKoro (pyHIaMEeHTaIbHOro (peHOMEHa €BpPOMNEMCKON IMOJIUTUKO-TIPABOBOM
KYJIBTYpBl, KaK obwee Onazo. B pamkax aHTuyHOM (punocoduu oduiee 01aro MoOHMMAIOCh Kak
00yCJIOBJIEHHOE TOJMTUYECKON TNpUpoaoil denoBeka Ojlaro BCeX WIEHOB COLHUANIBHO-
MOJIMTUYECKOTO COOOIECTBA «HA OCHOBE €CTECTBEHHO-TIPABOBOrO (M, CJEI0BATENbHO,
oOIIecnpaBe//InBOr0) TpPU3HAHUA Onara Kaxaoro»?. BrocnencTBuu JaHHOE IIOHATHE
OpEeTepIesio pazIuyHble HCTOPUYECKHE MOAM(UKAaLKMM, HO B LEJIOM HE YHUIO OT 3TOro
U3HAYaJIbHOI'O CMBICIA, B COOTBETCTBUU C KOTOPHIM oOIiee 01aro mpeacTaeT Kak yciaoBue Oiara
Kaxaoro. Takod MoAXox K TpakTOBKE o0Omero Ormara CMBIKaeTcsli € MpeACTaBICHHEM O
CIIPaBEIMBOCTH OOIIECTBEHHOTO YCTPOICTBa, MpU KOTOPOM OOECIEeUMBAETCSl BBIPAKEHUE U
3amTa Onara KakIoro wieHa OOIIecTBa, HCXOAS M3 €CTECTBEHHO-NPABOBOTO MPUHIIMIIA
CIPABEAJIMBOCTH, BBIPAKEHHOTO (HOPMYJION «KaKJOMy — CBOE: PaBHBIM — PaBHOE, HEPaBHBIM

(COOTBETCTBEHHO) HEPABHOEY.

2 Tam xe. C.96.
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[IpaBma, B mpolecce CBOEro HCTOPUYECKOTO pPa3BUTUS TPaaWlUs aHTHYHOTO
paloHain3Ma, 3aJ0KUBIIAs OCHOBBI MOHMUMAaHMS CHPABEIJIMBOCTH KaK PaBEHCTBA, HCIIbITala
CWIbHOE BIIMSHUE XPUCTHAHCTBA. JTO TMPHBEIO K JSKICKTHYHOMY COCAMHCHHIO B paMKax
€CTECTBEHHOT'0 TpaBa MPUHIMIIA (OPMATIHLHOTO PAaBEHCTBA U UJIEU XPUCTHAHCKOTO MIJIOCEPIUs, B
pe3ysibTaTeé 4Yero €cTeCTBEHHOE IIPaBO MPHOOPENO JIBOWCTBEHHBIM, HPABCTBEHHO-IIPABOBOU
xapaktep. OJHaKO BHYTPEHHSSI IPOTUBOPEYMBOCTH ECTECTBEHHO-IIPABOBOIO YYEHHS HeE
nokosiebasa OCHOB AaHTHYHOTO Hacienus, TO €CTh HE BBIILIA 33 pPaMKd IPaBOBOM
YeJIOBEKOLICHTPUCTCKON OpHUEHTAllMM M HE CIUIIKOM TIyOOKO 3aTpOHyJa KIIOYEBYIO IS
MPaBOMIOHUMAaHHUsI MPOOJIEeMy COOTHOILIECHHS OOIIEro U JIUYHOTro Ojara.

Uro xe kacaetrcs Poccuu, TO Men aHTHMYHOTO palMOHAM3Ma U OCHOBAHHOTO Ha HUX
WH/IMBUyalIn3Ma BCETJAa BCTPEYAIH 3[€Ch CHIIBHYIO OIIO3UIMIO CO CTOPOHBI MPABOCIABHOM
BEPCUU XPUCTHAHCKOW IyXOBHOH Tpaauuuu. FOcHarypanusm, mnomyuuBmmid Quiaocodekoe
000CHOBaHHE W PAa3BUTHE B YUYCHHUSIX LEJIOW IUIESIbl BBIJAIOMIMXCS 3alaJHOEBPONEHCKUX
MbiciuTeneld, mpumen B Poccuro smmmb kK cepenune XVIII Beka. U gaxke B mepuon
MHTEJUIEKTYyalIbHOTO B3JIeTa OTeUeCTBEHHOW (mtocodun mpasa B koHie XIX — nagane XX Beka
npucymas IOCHATypaIu3My YEIIOBEKOLIEHTPUCTCKAsE MpPaBOBas HWACOJIOTHS HE CyMeria 3aHATh
CKOJIbKO-HUOY/Ib 3HAUMTEIbHBIE MO3UIIMM B OTE€YECTBEHHON (Quiiocodpuu mpaBa. B TpakToBKe
obmiero 61ara mpeoOIagan He YHHBEPCATUCTCKHITZ' (3amaHblil), a COOOPHO-KOIEKTHBUCTCKHIA
(BM3aHTUHCKHUIT) TIOJXON, COTJIACHO KOTOpOMYy o0Imiee OJaro paccMaTpuUBAIOCh KaK HEKOE
BBICIIIEE, TOCIIOJCTBYIOIIEE HAJ HWHIUBUAOM Havajgo. JOMHHHpOBaBIIME B OTEYECTBEHHOMN
dbunocopur MpUBEPIKEHIIBI MOPATHHO-PETUTHO3HOTO TE€UYECHHUS, KOTOPHIX MOXKHO, TIO-BUIUMOMY,
paccMaTpuBaTh B KaUueCTBE BhIpa3uTeNell HeKUX (hyHAaMEHTAIbHBIX OCOOEHHOCTEH POCCUICKOTO
MEHTAJINTETa, TPAKTOBAIM oOmiee Onaro kak (QopMy MpOSIBICHUS CTOSIIMX HaJ WHAWBHIIOM
HPaBCTBEHHO-PEJIUTHO3HBIX IIEHHOCTEH MWIJIOCEp/ANs, MPaBIbl, COMUAIBHONW CIPaBEIJIMBOCTH U
tak ganee. Ilpu »sTomM nyxoBHas cBoOOJa OICHMBAACh HWMH HEM3MEPUMO BBIIIE, YEM
«yTUJIHTapHas» CBOOOJA B OOIIECTBEHHON XKU3HHU. B TakoM MOHUMaHUH CBOOOJBI MPOSIBIISIIOCH
UCKOHHO PYCCKO€ YMEHHE BBDKHMBATh B TIPEUIOKCHHBIX OOCTOSITEILCTBAX, OXPAHATH CBOE
JyXOBHOE, Y€JI0BEUECKOE HAYaI0 OT THETa OECUeTOBEYHBIX YCIOBUN BHEITHEH cpensl. U TpyaHO
CKa3aTh, TJIe TYT KOHUAETCS BHYTPEHHsISI CBOOOa U HAUMHACTCS paOCKas MOKOPHOCTh BHEITHUM

06CTO$ITCJ]LCTB8.M, HEXKeJIaHUE U HEeCIIOCOOHOCTh U3MEHHTH UX K Jydaiemy.

21 CornracHO TakoMy IMOJXO.Iy MO/ MHTEPECAMH OOIIEr0 G1ara IOHUMAIOTCSL VHUBEPCAbHbLE UHMEPEChl, TTPHCYIINE
HEOrpaHUYEHHOMY KPYTY JIUILL, a HE TaK Ha3bIBaeMbIe 00uecmeeHHble unmepecyl, IPEeACTaBIIoNIe cO00M, 0 CyTH
Jiena, TPYMIOBBIE HHTepecH OombmmHCTBA. — CM.: [Jedog J]. M. Obmiee 61aro Kak cucTeMa KpUTEPHEB IPaBOMEPHOTO
peryiupoBaHus 5koHoMuKH. M., 2003. C.10-11.
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Hctoku cnenuduku poccuiickoil ¢punocopcko-npaBoBoi TpaaULUU CHEIUAIUCTHI BUASAT
B MIyOMHAaX PeIUrHo3HO-(QUI0OCOPCKOI aHTPOMOJIOrUH, Tae (HOpMUPYETCS XapaKTePHBIA IS
BHU3aHTUHCKO-MOCKOBCKOTO IPABOCIJIaBUs MOJXO0/, C MO3ULNNA KOTOPOT0 YEJIOBEK OLICHUBAETCS HE
no JIESHUSIM €0, a CK803b HUX, MO MPUHIIMIY «HE BAXKHO, YTO ThI JEJACIlb, BAXKHO, KTO ThI
ecTb»?®. DTOT KpHTepnii OIIEHKH YeI0BEKa, BOCIPHHSATHI POCCHHCKOH (DHIOCOGCKO-TIPaBOBOMH
MBICIIBIO, MIPEIONPEICIIUI CBOMCTBEHHYIO €l paJuKaIbHYIO 3TH3AIUIO MpaBa, MepepacTarollyio,
Kak crpaBeyinBo orMedaer J.HO.ColoBbEB, «B BHICOKOMEPHOE MPE3PEHUE K HOBOEBPOIECHCKOM
TONMTUKO-IOPUINYECKON KyIbType»2?, 1lsl KOTOPOil YeTOBEK — 3TO HPEKIE BCETO COBOKYMHOCT
ero noctynkoB. Tem He MeHee, BBIBOJ] aBTOpa O TOM, YTO «pyccKas (punocopus — COMHUTEIbHBIN
¥ HEHAJEXKHBIH COIO3HMK B Halllel CerofHsIHeil 6ophOe 3a MpaBo M MPABOBYIO KyIbTYpy» ',
NPECTaBISIETCSl CIUIIKOM PHropucTHYHBIM. [IpoGiiema 3akmrouaercs B TOM, 4To Oopbba 3a
npaBo B Poccun oOpeueHa Ha mopaxxeHue, eciy He OyIeT HailleHa Ha/iexKalasi KOHIeNnTyalbHas
CTBIKOBKA pallMOHAIN3Ma 3anaHON (HrocodCKo-TPaBOBOM TPaIUIMK, B OCHOBE KOTOPOU JIEKHUT
«pUMCKas ues» adCTPaKTHOTO, 00E3TMUYEHHOTO (2 MOTOMY U BceoO1ero) popmMaibHO-TIPaBOBOTO
paBEHCTBA, C UAYIIEH OT pAaHHEr0 XPUCTHAHCTBA «PYCCKOM UAEEi» OTBETCTBEHHOCTH KaKI0T0 HE

TONBKO 3a ces, HO M 33 APYTHX°L

, C MPUCYLIUM TakOoMy (HPaBCTBEHHOMY B CBOEW OCHOBE)
MOJIXOy TMpeACTaBlIeHnEM 0 OECKOHEYHOCTH JTHYHOCTHON YHHMKAJIBHOCTH uenoBeka. Kaxnas u3
ATUX Pa3HBIX QPUIOCO(CKUX TPaTUIMil UMEeT CYIIECTBEHHOE 3HAa4eHHe i1 oco3HaHus Poccueit
CBOEH KYyJbTYPHOW HJCHTUYHOCTH, a 3HAUUT, POCCHICKOE OOIECTBO HE CHENaeT OpPraHUuYHOM
YaCThIO CBOEH KYJIbTYPhl TAKOE TIOHUMAaHHUE MTpaBa, KOTOPOE UTHOPUPYET OJIHY U3 HUX.

NMeHHO 3THUM O0OCTOSTENHCTBOM OOYCIOBIIEH MOCTOSHHBIA HWHTEPEC OTEYECTBEHHOM
dbunocodun npasa K BRIpaOOTKE UHTETPAIILHOTO MPABONOHUMAHUS, KOTOPOE COTJIACOBBIBATIO OBI
MEXIy CcOo00W pasyM U IyX, CBOOOIY M MUJIOCEpIHE, MPaBO U TpaBay, WHAUBUIYAIbHOE W
conManbHOe Hadaya. Hauboyee W3BECTHBIM ONBIT B 3TOH 00JacTHM CBsA3aH C HMMEHAMU
B.C.ConmoBreBa m A.C.Amenko. Ilo wmaenmio mnocaeanero, konnennus B.C.ConoBbeBa,
pa3BUBABILETO HJCK TpaBa KaK NPUHYAUTEIHLHOTO MHUHHMYyMa HPABCTBEHHOCTH, MO3BOJISET
00ecreunTh TApMOHUYHBIN CHHTE3 JTUYHOW CBOOONBI M oOmiero Omara. OmHaKko, MO CyTH Jiena,

TaKOH CHHTE3 BBICTpanBaJICd aBTOPaMH Ha 0aze U B rpaHrunax HPABCTBCHHOCTHU, B PE3YJIbTATC

4€ro HHAUBHUAYAJIbHAA IIpaBOBasd CB060,Z[8. OKa3bIBaJ1aCh O6yCJlOBJIeHHOI>'I HPaBCTBCHHBIMU

2 Cunuenxo I'.'Y. Ot mutponosura Mnapuona no H.A.Bepasesa. ThicsueneTHUI OKCIOMOPOH Pycckoi punocoduu
mpasa // ®unocodus npasa. 2000. Nel. C.16, 18.

2 Conosves 3.10. Tlpomnoe TonkyeT Hac. M., 1991. C.232.

30 Tam xe. C.234.

31 O «pycckoii nyee» B ee COOTHOLIEHUHN C «PUMCKOH uaeei» cM.: Meoxcyes B.M. Poccus B auanore ¢ EBpomnoii.
www.lebed.com/2006/art4797.htm (mocemenue caiita 7.11.09).
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ycTaHoBKamu o01ecTBa. [[onbITKy AMaNeKTUYECKOro CHATHUS MPOTHUBOPEUUN MEX]Yy JTUYHOCTHIO
U OOILIECTBOM PACCYX ACHUSIMH O TOM, YTO «CTENEHb MOJYMHEHUS JUIAa OOLIECTBY JOJKHA
COOTBETCTBOBATh CTENEHH MOIYMHEHHs CaMOTO OOLIECTBA HPABCTBEHHOMY H0OPY» 2, TPYIHO
IIPU3HATh YCIEIIHOM. Benp B peasbHOM JKM3HU MHIMBHJ, OTCTAaUBAIOIIMNA CBOM IIPaBa, UMEET
JIeJI0 He ¢ HEeKOW aOCTpaKTHOM OOIIeCTBEHHOH cpefoi Kak ¢ «0OBEKTUBHBIM MPOSBICHUEM WU
BOIUTOIIEHHEM HPABCTBEHHOCTH» S, a C BIOJHE KOHKPETHBIMH BIACTHEIMH CTPYKTYpaMH,
CIOCOOHBIMH HaBsi3aTh €My OT HMEHH OOIIecCTBa CBOE IOHMMAaHHE TOTO, B YE€M COCTOUT
HPAaBCTBEHHOE J00po M obmiee Omaro. [losTomy uckomwiii cunmes nuuno2o u 0OuecmeenHo2o
Hauan 0oJiceH Obimb HatloeH He 8 cghepe HpaBCMBEeHHOCMU, A 8 2PAHULAX NPABA.

B coBpeMeHHBIX JUCKYCCUAX O MOHSATUU IIpaBa INIABHBIM MUPOBO33PEHUYECKUN PA3JIOM I10-
IPEKHEMY IPOXOAUT IO JIMHUM IPOTUBOCTOSIHUS MEXIY CHCTEMOLEHTPUCTCKOM U
YEJI0BEKOLIEHTPUCTCKOM NTapaiurMaMy npaBonoHuManus. [Ipasosomy BinusiHuio Koncrutynuu, B
OCHOBY KOTOpOH IOJIOKEHA €CTECTBEHHO-IIPABOBasi JOKTPUHA, IPOTUBOCTOUT JIETUCTCKUN THUII
MIPABOMOHMUMAHMSI COBETCKOTO 00pasiia, MPeACTaBISAIONINI CcOO0H BBIpA3UTENbHBIA 00pa3duUK
CUCTEMOLIEHTPUCTCKOIO MOAX0/a. 3HAU€HUE 3TUX JIUCKYCCHUI TAaKOBO, YTO IO MX pe3yJbTaTam
MOXHO Oyaer ¢ OOJIbIION [0JIeli BEpOSITHOCTH CYIWTh B IEIOM O CTEHNEHH W XapakTepe
OCYILECTBIISIEMBIX B CTpaHe mpeobOpa3oBaHuil. Eciu Hamia Teopus mpasa (a 3Ha4YUT, U IPaBOBast
NPAaKTHKa) OCTAaHEeTCs Ha MO3MLHUAX CHUCTEMOLEHTPHCTCKOTO MOAXO0J]a, TO 3TO OyAeT O3HauyaTb
MOBEPXHOCTHBIM XapakTep MepeMeH BO Bcex cdepax OOIIECTBEHHOM JKHU3HM, KOTOPbIE TaK WM
MHAa4e OIOCPENOBAHBI ITPABOBBIM PETYJIIMPOBAHUEM.

B mnocneanee Bpemsl CHCTEMOLEHTPUCTCKMH MMOJAXOZ K IpaBy IOJy4yaeT Bce Oolee
3aMEeTHOE HJIC0JIOTHYECKOE IMOJKPEIUIEHHE CO CTOPOHBI TE€YEHUH MOoNUTHYecKo (uiaocoduu,
OCHOBaHHBIX Ha MJIeIX COOOPHOCTH, €Bpa3MiiCTBA, BU3AHTUICTBA, JI€P’KaBHOCTH, YIPaBIsieMOU
WM CYBEpPEHHOW JAEMOKpaTUM W Tak jgainee. Bce 3TH HampaBiieHUs COIMAIbHO-TIOIUTAYECKOMN
MBICJIM TaK WIM MHA4Y€ OCMAapUBAIOT YHHMBEPCAJIBbHBIA XapaKTep IMpaB YEJIOBEKAa U MBITAIOTCS
000CHOBaTh ABTOPHUTAPHYIO CAaMOOBITHOCTb POCCHMCKOrO MpaBa M JEMOKPATUU TIATOTEHUEM
o0OmiecTBa K CHCTEMOIICHTPUCTCKOMY IOHMMaHMIO oOmero Onara. OpHako Jaxe eciu
MpUBEpPKEHIIAM MOJAOOHBIX U U yIacTcsl Ha KaKoe-TO BpeMsl yOenuTh Haille oOIIeCTBO B TOM,
4TO €My He Hy’)KHa IpaBoBas cBo0o/a (UTO camo 1o cede BecbMa COMHUTENBHO), OHU HE CMOTYT

BBICTPOUTH Ha 3TOM KOHHCHTyaHLHOﬁ OCHOBEC Juajior ¢ 3aHaI[OM. YtoOBl OTCTaMBAaTh CBOIO

32 fhwenxo A.C. Teopusa denepanusma // A.C.SImenko. CII6., 1999. C.52.
3 Conosvee B.C. Onpasnanue 1o6pa. M., 1996. C.206.

69



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

HO3MLHKI0 B MEXAYHApOIHO-IIPABOBOM JHUCKYpCE, HaJ0 TOBOPUTH C 3amaJioM Ha MOHATHOM €My
IIPaBOBOM SI3bIKE.

CTOpOHHI/IKI/I JICTUCTCKOI'O NpaBONNOHHMMAHUS, BBIHYXACHHBLIC KaK-TO HpI/ICHOCZI6JII/IBaTB
€ro K IIpaBOBOMY COJACPKAHUIO KOHCTI/ITyI_II/II/I, BCC Hallc NpCANOYUTAOT YHUCTOMY JICTU3MY
9KJIEKTUYHbIE KOHCTPYKLIMH, OIpEeNsIoMe IpaBO KaK HEOTUYKJAAaeMble IIpaBa 4EIOBEKa,
NO3UTHBHUPOBAaHHbIE B 3aKOHE, U TOMY NoaoOHoe. [Ipu 3TOM ocTaercs HESACHBIM, YTO SBISAETCA
3/1eCh ONPEACTSAIONIMM HAayajloM — COOTBETCTBHE INPABOBBIX HOPM IIpaBaM 4YeJOBEKAa WM HMX
Jeranu3anusi rocyaapctBoM. Ha mpaktuke aedekTbl Takoro IMojaxoJa OCOOCHHO —SPKO
HPOSIBIISIOTCS B JIETUCTCKOM TPAaKTOBKE COJCPXAHUS KOHCTUTYLIMOHHBIX HOPM, ONPEAEISIOIINX
KPUTEpPHH OTpaHUYeHus mpaB yenoBeka. Korma 3akperienHoe B KOHCTUTYIIMM OCHOBHOE IPaBO
YCJIOBCKAa OI'PaHUYMBACTCA @eﬂepaﬂbHIﬂM 3aKOHOM MJId 3allWUTbl JOMHUHHUPYIOIIHUX HAA 3TUM
npaBoOM IIEHHOCTEW obmero Onmara (a corjacHo 4actu 3-eil crarbu 55-oii Koncturtyrnuum
Poccuiickoit ®denepanuu, npaBa 4eaoBeKa MOTYT OBITh OTPaHMYEHbl 3aKOHOM JUISL 3alUTHI
«OCHOB KOHCTHTYIIMOHHOT'O CTpPOSi, HPAaBCTBEHHOCTH, 3J0POBBS, IIPaB M 3aKOHHBIX MHTEPECOB
JpyTUX JHL, obecrieueHnsi 00OPOHBI CTPaHbI M OE30MACHOCTH TOCYIapCTBay), 3TO 03HAYAET, YTO
rOCyJIapCTBO, BBIPAKAIOIIEE YKa3aHHBIE OOIIME IEHHOCTH M CO3JAIOIIee 3aKOH, KOTOPBIA HX
3alUIIAET, TPOM3BONLHO PEIIAET, YTO eCTh MPaBo yenoBekas?,

Jlpyrasi mMOnbITKa CHHTE3a DPA3JIMYHBIX MOJIXOJ0B K MOHMMAaHMIO TpaBa IpeJICTaBlIeHa
celgac TakK Ha3bIBA€MbIM IIOCTKJIAaCCUYCCKUM IMPpaBOIIOHUMAHHEM, OXBaThIBAarOIIIUM
KOMMYHUKATUBHYIO, IICUXOJIOTUYECKYIO, (e€HOMEHOJIOTMUECKYIO, TepMEHEBTUYECKYIO,
HK3UCTEHIMAIBbHYI0 U MHbIEe KOHLENIMM mpaBa. OAHAKO CTOPOHHUKU 3TOrO HAIPaBIEHHS He
CTOJIBKO TpEeIJlaraloT HOBOE BHAECHUHE (EHOMEHa TIpaBa, CKOJIBKO JIENalT akIeHT Ha
ACTCPMUHHUPOBAHHOCTH  ITPOILIECCOB II03HAaHUA n BBIpAXKCHUA  IIpaBa OK3UCTCHIIUAJILHO
00yCIIOBJICHHON JIMYHOCTHOW MO3MIIMEN MO3HAIOUIEr0 CyObEKTa, €ro MNCHUXOOHOJIOrHYECKUMU
XapaKTepUCTUKaMHM, €r0 BKIIOYEHHOCTbIO B KOMMYHHMKATHBHBIE CUCTEMBbI OOIIECTBEHHOMN >KU3HU
u Tak pganee. llpm 3TOM OHM OCTalOTCI B paMKax JETHCTCKOTO WM COLIMOJIOTHYECKOTO
MO3UTHBU3MA (711 KOTOPOTO YEJIOBEK 3HAYMM HE caM Mo cede KaKk HOCHTENbh CaMOIICHHOU
CYIIHOCTH, a KaK TPayKIaHWH TOCYAapCTBa WM YICH COIIMYyMa), H, CIIEI0OBATEIILHO, HE BRIXOJIAT 32

T'paHUIIbI CHCTCMOHGHTpHCTCKOﬁ napajaurMmal.

3 [Toapo6uee cM.: Janaesa B.B. Kputepuu orpaHuyueHns IpaB 4eI0BeKa ¢ MO3HUIMI TMOEpTapHON KOHLENIHN
npaBonoHMManus // XKypHan poccuiickoro mpasa, 2006, Ne4.
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Ecnu xe B CBOMX MOMCKAX JOKTPUHAIHLHOTO MPAaBONOHUMAHUS POCCHIICKasi TEOPUS MpaBa

CKJIOHUTCS B  CTOpoHY 3ajoxkeHHOM B  Konctutymuum  Poccuiickoit ~ ®denepauuu
YEJIOBEKOIICHTPUCTCKOW TMPABOBOM HJICOJIOTUH, TO TEpel HEH BCTAaHET BBIOOP MEXKIY ABYMS
MOJXO0/1aMHU: YKOPEHUBIICHCS B 3aIaJHON IOPUCHIPYACHIIUH eCmecmeeHHO-NPpaso8ol OOKMPUHOU
U JUbepmapHo-1opuoudecKoll meopuel npasonoHUMAanus, CIOXUBILEHCS B OTEYECTBEHHOMN
IOPUCTIPYACHLIMA B COBETCKMII W TIIOCTCOBETCKHUN MEpUOJbl €€ pa3BUTUS. MexIy HSTHUMH
MOJIX0JJaMU MHOTO OOIIETrO: U UACHHOE POACTBO (TIOCKOIBKY KAXKIbIM M3 HUX TPAKTYET MPABO KaK
CHCTEMYy HOpM, 0a3HpyIOIIYIOCS Ha IpaBax YeJIOBEKa), U METOJOJOTHYECKOe €AMHCTBO (00a
MOJIX0/Ia OTBEPraroT MO3UTUBUCTCKYIO METOJIOJIOTHUIO TTO3HAHMS TIPaBa), U 00IIMEe TEOPETHIECKHE
YCTAaHOBKM Ha pa3MueHUE MpaBa U 3aKOHA, U COOTBETCTBUE KOHIIENITYaJIbHBIM OCHOBaM
KoHcTutynuu cTpanbl, MOJOKEHHS KOTOPOM O MpaBax U CBOOOJAX YEJIOBEKa M TpakIaHHHA
MO/JIA0TCSl TIPABOBOM MHTEPIPETALMHM C MO3UIMKA 000MX THUIOB NpaBonoHuMaHug. OgHaKko Ha
TJIaBHBIN BOMIPOC — «YTO €CTh MPABO?» — CTOPOHHUKHU ITHX MOJXOJ0B OTBEYAIOT [IO-Pa3HOMY.
C TOYKHU 3peHHs €CTECTBEHHO-IIPABOBOM JOKTPUHBI IIPABO — 3TO HEMOCPEACTBEHHO JEHCTBYIOIINE
MPUPOXKICHHBIC TpaBa YEJIOBEKA, BBHIPAKECHHBIC B OOIICTPU3HAHHBIX MPUHIUINAX U HOPMAaxX
MEXIYHApOJAHOTO TpaBa M SIBISAIOIIMECS KPUTEPUEM IMPABOBOrO0 Havayia I HAlMOHAIbHBIX
cucTteM 3akoHoaarenbcTBa. OpHAKO pedyb HAET 3/€Ch HE O TEOPETHYECKOM KpUTEPHH,
OTpakarollleM CYIIHOCTHBIM MpPHU3HAK MpaBa, a 00 SMIUPHUYECKOM HHIUKATOpE, PUKCUPYIOIIEM
MEpy COOTBETCTBHS  3aKOHOJATENbCTBA  (DAKTUYECKH TMPU3HAHHOMY  MEXIYHAPOIHBIM
COOOIIIECTBOM HA0OPY MPUHIIMIIOB U HOPM T'YMAaHUCTHYECKOTO XapakTepa. IMEHHO B OTCYTCTBUU
TEOPETHUYECKOTO KPUTEpUsl [JIsl OINPENENEeHUs CYHIHOCTHM TMpaBa M COCTOUT TJaBHasd
METOJI0NIOTUYECKasi cIabOoCTh €CTECTBEHHO-IIPABOBOTO MPABOMOHUMAHHUS, KOTOpas HE TOJBKO
JTUIIAET €ro BO3MOKHOCTH OTTPaHMYUTH TIPABO OT HOPM HPABCTBEHHOCTH M PENHTHU°, HO, UTO
ropa3o BakKHEe, HE IO3BOJSET C JOCTaTOYHOM YETKOCThIO OTJIMYUTH MPaBO OT IPOU3BOJIA
3aKOHO/IATENIS UITU CYJIbH.

DTH HEIOCTaTKU FOCHATYpalu3Ma MPEeoA0JIeBaIOTCS B paMKax JMOEPTapHO-IOPUINIECKON
KOHIICTIIIMH TPAaBOIIOHUMAaHHUsI, TPAKTYIOIIEH MpaBo Kak GopMy U Mepy CBOOOBI, pPEaIu3yeMyIO
10 TPHUHIMIY (OpMaTLHOTO paBeHCTBA. ABTOp 3ToW KoHIeniuu, akaaemMuk B.C. HepcecsHir,
HOJI CYUWHOCMbIO NPasa TIOHUMAET OpMATbHOE PABEHCMBO, PACKPblAeMOoe KaK eOUHCIE0 mpex

cocmasnAwWux (mpex Mmooycos eOuHol cyocmaunyuu): eceobwell pagHoUu Mepvl pezyrayuu

35 TaK, C TOYKH 3peHI/I$I JAHHOTO Imoaxoaa HE AICHO, ABJISICTCA JIM OTMCHA CMepTHOﬁ Ka3HHU HpaBOBBIM, a,
CJIeI0BaTeNIbHO, OOIE3HAYMMBIM U 00IIe00sM3aTEIBHBIM TPEOOBAHUEM IS BCETO MEXTyHAPOIHOTO COOOIECTBa, WITH
3TO Mepa HpaBCTBeHHOFO nop;mKa, HpI/IMeHeHI/Ie KOTOpOﬁ OHpaB}IaHO B yCJ'IOBI/IﬂX COOTBeTCTByIO]lIeFO ypOBHH
KYJIETYPHO-HPaBCTBEHHOTO PA3BUTHUS TOHM WM WHOW CTPAHEL.
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00UjeCmeeHHbIX OmHoOueHUl, c60000bl U CnpageoIugocmu. AJIGKBaTHBIM MPOSBICHUEM 3TOM
CYIIIHOCTHU SIBJISIETCSI 1pasos6oli 3aK0H (B OTIMYME OT MPAaBOHAPYIIAIOIIEr0, HEIPABOBOI'O 3aKOHA)
KaK pe3yibTaT 3aKOHOTBOPYECKOW IEATEIBHOCTH MPA808020 TOCYNApcTBa (OTIMYHOIO OT BCEX
BUJIOB JIECIIOTUHU KaK HENpaBOBOH (HOPMBI HACHILCTBEHHOTO BiIacTBOBaHMs). C MO3UIUI TaKOTo
MOJX0Jla KPUTEPUEM IPABOBOIO Hayalla CIY>)KMUT HE camMoO Mo cebe eCTeCTBEHHOE MpPaBO Kak
cuUcTeMa OOIIENPU3HAHHBIX MEXIAYHAPOAHBIM COOOIIECTBOM (IIPU JOMUHHUPYIOIIEM YYacTHH
3anaja) NPUHLUIIOB U HOPM, 32 KOTOPBIMH 110 JIOTOBOPEHHOCTH IPU3HAETCS IPABOBOM XapakTep,
a JIeXamuii B WX OCHOBE MPHHUUIN (HOPMAIBHOTO paBeHCTBA. [IpUMEHUTENBHO XKe K
HallHOHAJIBHOMY  3aKOHOJATENbCTBY O3TOT KPUTEPUM TMO3BOJIAET OTJIWYUTH 1pPaBO  OT
roCyJapCTBEHHOT'O MPOM3BOJIA U, B YACTHOCTHU, MPEAONPEALISAET TAKOW KPUTEPHUI OrpaHUYEHUS
npaB dYeJOBEKa, NpU KOTOPOM HMHTEpechl oO0miero Onara, CBsi3aHHBIE C 0€30MaCHOCTHIO
rocy/apcTBa, oOecrneyeHueM OOOpPOHBI CTpaHbl, 3aIMTONM OCHOB KOHCTUTYLIMOHHOTO CTPOS U
TOMY 1I0JI0OHOE, MOTYT OBITH OCHOBAHUEM JJIsi OTPaHUYCHHsI MIPaB U CBOOOJ] YEIIOBEKa TOIBKO B
TOH Mepe, B KAaKOW 3a HUMH CTOSAT COOTBETCTBYIOLIUE IIPaBa YEJIOBEKA.

Baxxno nomuepkuyTh, uto B koH1eniuu B.C. HepcecsiHila moHuManue npasa Kak ¢opmol
€80000bl CMBIKAETCSl C TPAKTOBKOW NpaBa KaK Mepbl CApAseonus8ocmu, OOECTICUNBAsl CUHME3
€80000bl U cnpagednusocmu Ha 6a3e U B rpaHUIaxX Hpasa. [Ipu 3TOM crpaBeaIMBOCTh MPEACTAET
HE KaKk HpPaBCTBEHHAs KaTeropus, OTpakarollas T€ WM WHbIE MapTUKYJISPHBIE B CBOEH OCHOBE
npeacTaBieHuss o0 oOmiem Onare, a Kak BceoOmiee (GopMalbHO-TIPAaBOBOE HAudajao, KOTOPOe
BO3BBIIIAETCS HAJ «IAPTUKYJISIPU3MOM (PaKTUUECKOIO, «B3BEIIMBAeT» (Ha €AMHBIX Becax
NPaBOBOM PETYJALMM MPABOCYHs, IMOCPEACTBOM O0IIero macuraba mpaBa) U OLEHHUBAET 3TO
dakTHueckoe (opManbHO-paBHBIM, a IOTOMY M OJMHAKOBO CHpPaBEMJIUBBIM Ui BCeX
Mepunom»>°. JIaHHBII TT0AX0/ HEe UCKIIOUAaeT MPaBOBOH XapaKTep TaK HA3BIBAEMOH COIMANBHOI

CIIpaBCAJIMBOCTH, KOTOpasd «MOXKET KaK COOTBECTCTBOBATL IIpaBy, TaK W OTPHLATH er0»37,

HO
BBOJUT €€ B IIPABOBLIC PAMKH. Hepepacnpez[enHTenLHaﬂ (1)YHKI_[I/I${ COLIMAJIbHOM CIIpaBCAJINBOCTH,
cornacuo B.C. HCpCCC}IHHy, HOCHUT HpaBOBOﬁ XapaKTep, CCJIM OHAa HE BBIXOAWUT 3a TI'PAHUIIBI

l’lp616‘06012 KomneHcaquu%

, CyTh KOTOPOW COCTOMT B OOECHEYEeHWH BO3MOXXHOTO Ha JaHHBIA
I/ICTOpI/ILIeCKI/II\/'I MOMCHT BPEMCHH COOTBETCTBUA MCKAY JUYHBIMU BOJICBBIMH YCUIIUAMU J'IIO)IQI\/'I n
pealbHO JOCTYMHBIM JUII HUX Ha0OpOM TpaB Ha MOJTYYEHHE MATepUANbHBIX M JYXOBHBIX Onar.

ITog CBO60I[OI‘;I BOJIM YC€JIOBCKa 34C€Ch IMOHHUMACTCA €TI0 BO3MOXXHOCTH BOCIIOJB30BATHCA CBOMMH

36 Hepcecany B.C. ®unocodus npasa. C.47-48.
37 Tam xe. C.48.
38 Tam xe. C.31—32, 509.

72



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

paBaMd B Mepy JUYHBIX BOJIEBBIX YCHUJIMH, TO €CTh B MEPY pEaJM3alud YEJIOBEKOM €ro
CYIIHOCTH KakK pa3yMHOI0 CYyIIeCTBa, 00JaJaroliero cBOOOJHOI Boyiel, KOrja 3Ta BOJSI He
nehopMUpPOBaHa TPHUBHECCHHBIMH OOCTOSITEIBCTBAMH, CBS3aHHBIMU C JABJICHHEM YYXKOTO
MPOM3BOJIA HIIH C COLMOOMOTIOTHYECKON CIA00CTHIO CaMOT0 MHANBU/IA.

B xonTekcTe Takoro moaxoja GpopmaibHOE IPAaBOBOE PABEHCTBO MPECTAET KaK SBJICHHE,
MMEIOIIIEE HEHCUEpPIAaeMOE€ COLMAIBHOE COACpPKAHUE U, COOTBETCTBEHHO, IOCTOSHHO
COXPAHSIFOIINECS MEePCIICKTUBBI JATBHEHUINET0 UCTOPHYECKOTo pa3ButTus. [Ipuuem, Ha 0603puMyr0
MIEPCIICKTHBY Pa3BUTHUE MpaBa OyAeT CBA3aHO C PACHIMPEHUEM U YKPEIUICHUEM MPABOBBIX HAUYAT
COLMATBEHOTO TOCYapcTBA M, OJHOBPEMEHHO, — COIMANBHEIX HAayaj MPaBOBOTO TocyaapcTBa >,
Ono OyzeT BbIpakaThCsl B HAMOJIHEHUU MPUHITUIA (OPMAIBHOTO PABEHCTBA HOBBIM COI[UAIbHBIM
coJIepKaHuEeM yTeM Takoi nuddepeHmayei mpaBoBoro peryInpoBaHmsl, KOTOpas HalpaBiieHa
Ha BOCIIOJHEHHE COIHMAIbHOH UM OHMOJIOTMYECKOH CIa0OCTH TPEACTaBUTENCH pa3IMIHBIX
COLIMANBHBIX TPYINI M TOATSITMBaHME HMX K TOMY OOIIeMy CTapTOBOMY YPOBHIO
MPABOCIIOCOOHOCTH, KOTOPBIA TOCYAAPCTBO MOXKET OOECHEUUTh ISl CBOMX Tpa)<aH Ha JTaHHOM
JTale CBOETO PA3BUTHS.

EcTh OCHOBaHUWS MPEANONIOKUTH, YTO B OyAyIIeM YKPEIUICHHE JIEMOKPATHUSCKUX Hadall
MEXIYHApOJAHOTO MPaBOOOpa30BaHMs MPHUBEAET K PACIPOCTPAHCHUIO UICOJIOTHH U MPAKTHKU
MPABOBOM COIMANIFHOM MOMHUTUKH Ha cepy MEXITyHapOIHBIX OTHomeHWH. Eciau rmobamm3arms
OyneT TocJeloBaTelIbHO  pa3BUBAThCA 10  IIPaBOBOMY  CLIEHApHIO, TO Ha  CMEHY
0JIarOTBOPUTENILHON MO CBOEH MPUPOJIe TaK Ha3bIBAEMOW «TyMaHUTApPHOW MOMOIIW» O€THBIM
CTpaHaM CO CTOPOHBI YIKOHOMHMYECKH PA3BUTHIX I'OCYAApCTB MPUAET IIPAaBOBasi KOMIICHCAU UX
cnabocTH, TO3BOJNIAKOIIAS TMOATSHYTh STH CTPAaHBl O TOTO YPOBHS KYJIBTYPHOTO pPa3BUTHS,
KOTOpBIN oOecrieuns Obl X TpakJaHaM paBHBIE C IPYTUMHU HapoOJaMU IIAaHCHl HA MaTepUaIbHOE
Omarococrosinue. MOXHO, TO-BHJAMMOMY, COTJIACHUTBCS C TE€M, YTO JUIsl MOCTHUH]YCTPUATBHON
CTaJIMM PA3BUTHS UEIOBEUYECKOTO OOIIECTBA a/IEKBATHOM SIBISIETCS Takas MOJENb TII00amu3aluy,
KOTOpasi «IPEIOCTABIISIET JIIOJISIM, HE3aBUCUMO OT HMX HAIIMOHAJIBHOCTU U MECTa MPOKHWBAHUS,
paBHOE TIpaBO Ha 3HAHHWE W KYJbTYPYy, OOECIeYMBaeT WX KYJIbTYPHBIM POCT W pa3BHUTHE (a,

0

CIIEZIOBATENBHO, U POCT MX MATEPHATBHOTO OIArOCOCTOSHHUS) B M00O0i TOUKe 3eMHOTO mapa»?C,

Ecnmu l"J'IO6aJ'II/13aI_II/ISI 6y,HCT Pa3BUBATLCA B TAKOM HaIIpaBJICHHUH, TO 3TO 6YJICT O3HadaTrb, 4TO

39 Ecyin Gbl pasBUTHE JIEMOKPATHH M NIPaBa 3aKOHYUIIOCh, KaK rojarai [erelib, Ha 3Talle Tak Ha3blBAEMOTO
KJIACCHYECKOTO JTubOepaan3Ma, HOJONHAS K JJOTHIecKOMY KOHITy cBoeil MicTopun, To MpHILIOCH OBI COTTIACUTHCS C
TEMU KPUTUKaAMU HpaBOBOﬁ JAEMOKpATHUU, KOTOPBIC CYUTAIOT, YTO OHA «Y3aKOHMWJIA HpI/IO6peTeHI/I$I CHJIBHBIX U BJIACTh
KECTOKHX H CeJaia JanbHeiimee 00CyXKIeHne MAPOIIOPSIKA HEJIEIBIM C IIPABOBOW TOUKH 3peHMs». - Kanmop M.
Menyennsie yentoctu geMokparuu. M., 2008. C.10.

40 Meoicyes B.M. Vines xynbTypel. Ouepku no ¢gunocodpuu KyasTyphl. M., 2006. C.368.
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IPABOBOM MPHUHIUMI (OPMAILHOTO PABEHCTBA HAIOJIHHUTCS HOBBIM COLIMAIBHBIM COJICPIKAHUEM,
pacCIIUpPSIONIMM Mepy CBOOO/IBI YEJIOBEKA U MO3BOJISIFOIIMM €My Pealli30BaTh Ce0s KaK JIMYHOCTD,
o0namaronryro cBOOOIHOM BOJICH, HE3aBHCUMO OT TOTO, TPAKIAHMHOM KaKOTO TOCYJIapCTBa OH
ABJIACTCA.

DTO0 BOBCE HE O3HAYACT, YTO IIPABOBAs HOPMa yTpayMBaeT BceoOImii xapakrep. [Ipocto B
pe3ysibTaTe JeMOKpaTH3alid TOJMTHYSCKON JKM3HM (KaK Ha HAlMOHAJIBLHOM, TaK M Ha
MEXIYHApOJIHOM YpPOBHSX) M OOYCIIOBJICHHOH €0 Bce Oonbimedl muddepeHnmanuu mnpaBa B
3aBUCUMOCTH OT CTCIICHU COHH&HBHOﬁ HC3AIMIICHHOCTHU TEX HWJIIN HWHBIX COOHUAJIBHBIX WJIX
HAIIMOHAJBHBIX TPYI CYXKAIOTCS TPAHMIBI, B KOTOPBIX HOpPMa HMMEET BCEOONIWil XapakTep.
Opnako cyTh IIpaBa Kak BceoOlIeil Mepbl CBOOOIBI PU ATOM He MeHsieTcs. Takum o0pa3oM, ujaes
OCCKOHEYHOCTH YEJIOBEYECKON JUYHOCTU, KoTopas, kak nucaid B.C.CojoBbeB, «eCTh akcuoma
HpaBCTBeHHOH Qumocodum»*!, momyuaer cBoe ajmekBaTHOe TNpaBoBOe BomomieHue. Ilo-
BUIMMOMY, TOJBKO B TakOi NpaBoBoW (opme (TO €cTh B TpaHUIAX MPABOBOTO IMPHHIUIIA
(GopMaTbHOTO PaBEHCTBA) U BO3MOXKEH TOT MCKOMBIN pycckoil punocodueit nmpaBa cuHTe3 HICH

WH/IMBUIYAIBHOW CBOOOIBI M COITUAIEHON COTHIAPHOCTH.

Ocunos Urops /ImutpueBn4
IIpogpeccop kaghedpwr ucmopuu pycckou ghunocoguu
Gunocoghckozo gpaxynemema CIIOI'Y, O ¢h.h.

Puiocodcko-npaBoBbIe OCHOBAHUS POCCHHCKOI0 KOHCTUTYIIMOHAJIN3MA

OcMbICcTIeHHE TEOPEeTHMYECKUX W  MHMPOBO33PEHUECKUX OCHOBAaHMM KOHCTUTYIIMOHAIM3Ma
packpbiBaeT cnenupuKy METOAOJOTMH TyMaHWTapHbBIX Hayk U ¢unocopuu. Paccmorpenue
¢bm10co(pCKO-MTPABOBBIX MPEANOCHUIOK KOHCTUTYLMOHHOI'O MpOIlecca 3aTparuBaeT HE TOJIBKO
COOCTBEHHO IOPUIMYECKUE WM MOJUTHYECKHE MPOOIEeMbl, HO BXOAMT TaKkXke M B 00JAcTb
bunocopckux U MHUPOBO33PEHUECKHX TPoOIeM. A BbIpaOoTaHHBIE B (UIOCO(PUU MPUHIIUATIBI
BEPXOBEHCTBA IpaBa M 3aKOHA, IEMOKPATHUH, pa3fesieHusl BIAcTeW, Ipa)KAaHCKOro OOIecTBa,
HEOTUY’>KJJaeMbIX MpaB M CBOOO] UEIOBEKAa, CTAHOBSACh HOPMaMH COBPEMEHHBIX KOHCTUTYIHH,
OKa3bIBAIOTCS BAXKHBIM KPHUTEPUEM OLIEHKH pa3BUTHS TOCyJapcTBa M YpOBHS Iporpecca
oOmiectBa. Te MONUTHKO-TIPaBOBbIE MapaMeTpbl Pa3BUTHUS, KOTOPbIE B MPOLLIOM OTHOCHUIINCH K

€BpOTICHCKUM 00IIIecTBaM, B HACTOSIIEE BpPEeMsl CTald YK€ MEXIYHApPOJHOW HOPMOH. IDTO

4 Conoeves B.C. Onpasnanue no6pa. C.202.
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KacaeTcsi, B NEpPBYI0 OYepelb, KOHCTUTYLMOHAINW3MA, KOTOPBIA COMOCTAaBUM C MapagurmMoin
COLIMATILHOTO ujeana obmecTBa. Yike y [lnatona u ApucToTens Mbl HAXOIUM MPEACTABICHUE O
palMOHATbHOM W TapMOHUYHOM OOIIECTBE-TOCYAApCTBE, M JJIS DJUIMHOB XapaKTEPHO
pa3iMYeHue TMOJUTHYECKOW LEIOCTHOCTH W OCHOBHBIX NPUHIMIIOB €€ OpraHu3aluu |
cymiecTBoBaHus. B cBowo ouepenb puUMIISHE [OAYEPKUBAIM  HATJSAHYIO  BEUIHOCTh
€CTECTBEHHOI'0, HICKYCCTBEHHOT'O M a0CTPAKTHOI'O MOJIUTHYECKOTO MOPSIKA.

B snoxy HoBoro Bpemenu B 3anagHoil EBpomne uaes KOHCTUTYLIMHM OCMBICIMBAETCS C
MOMOIIBIO BEIpaKEHUH (hopMa, cocTas, coenuHenue pecryonuk. B 1733 roxgy nopa boimHropok
JaeT KIJIacCMYecKoe orpeneieHne KOHCTUTyuuu: «[lox xoHcTUTyIMedl Mbl MOHMMaeM, KOrja
TOBOPHUM YMECTHO M TOYHO, Ty COBOKYITHOCTH 3aKOHOB, YCTAHOBJICHUW M OOBIYAEB, KOTOpas
BBITEKAET U3 HEKUX TBEPJBIX PUHIUIIOB pa3yMa, U HAallPpaBJIeHa HA HEKUE YCTAHOBJICHHBIC LENIN
00IIECTBEHHOTO OJlara; oHa 0o0pa3yeT TakKylo OOIIyI0 CHCTEMY, KOSH COOOIIECTBO COTJIACHO
IOMUMHATECA» 2. B TIOHATMH KOHCTUTYLMH KaK MPEJACTaBIEHHM O pPasyMHOM YCTPOSHHH
oOmiecTBa TeopeThyeckas UM mpakTuueckas Quuocodus cONMMKalOTCA, pacKpbIBasi TBOPUYECKUIN
NOTEHIMaN mparMatudeckoil ¢unocodpun. B smoxy IlpocBemienus pazpabaThIBalOTCS
TEOPETUYECKHE OCHOBAaHUS COBPEMEHHOTO TPAaBOBOTO TOCYJapCTBa, JIEMOKPAaTHH H
IPaXJIaHCKOTO OOIIECTBa; pAlMOHANBHBIM B3MVIAJ Ha OOIIECTBO TO3BOJMI BbIPAOOTATh
dumocodputo npaBa, CTaBILYIO TEOPETUYECKOMN HPENOChUIKON COBPEMEHHOM
KOHCTUTYLIMOHATM3MA. B menom ¢unocodcknil aHanu3 MOHATUS KOHCTHTYIHS TIO3BOJISET
BBISIBUTH TJI00ATbHBIE TEHICHIIMMA pa3BUTHs YEIOBEYECKOTO OOMIeCTBA KaK KyJIbTYpHl M
[IUBUJTM3AIIH.

[ToHATHE KOHCTUTYLIMU OTpaXkaeT HE TOJBKO YHHUBEPCAIbHOE, HO U OT/AENbHOE B KU3HH,
00YCJIOBJICHHOE TPATUIIMAMH, OOBIYasiMH OOINECTBA; CIOJIa BKJIOUYAIOTCS 0a30BbIE IEHHOCTH
o0rIecTBa, MPeIMUCHIBAIOIINE ONPEIEICHHBIA CTIOCO0 3aKOHHOTO 3aHATHS PYKOBOISIINX ITOCTOB
¥ 00BEM HMX BIACTH, a TaK)Ke JAIOUINe MPaBO Ha MPUMEHEHHE CUIbl. BaKHBIM B KOHCTUTYIIUU,
KaKk OCHOBHOM 3aKOHE OOIECTBa, SBISETCA €ro CBsA3b C LIEHHOCTHOM CTPYKTYpO#l oOuiecTsa.
KoHCTUTYIIMSIM COBPEMEHHBIX TOCYJApCTB MPHCYIIA OINpeNeIeHHas HCTOPHUKO-KYJIbTypHas
KOHKpETHKa M CBOeoOpasue, W, CIe0OBaTeIbHO, U HalMOHaJIbHas crermduka. Camo Hammdme
60J1bIIOr0 pazHOO0Opa3usi KOHCTUTYLIMOHHBIX HOPM U TOJIOKEHUH MOATBEP)KIAAET 3TY MBICIL U
pacKpbIBaeT TBOPUECKWH MOTEHIMANT KOHCTUTYLIMOHAIM3Ma KakK Ipoliecca KOHKpETH3allud B
XOJIe TIPAKTUYECKOTO BOIUIOMICHUS € HOpM. Pa3BUTHE HHCTHUTYTOB TOCYNapCTBa 3aBHCHT OT

CIIOKUBIICHCS BEKaMM ITOJMTHICCKOU KYJbTYPBl U MCHTAJIMTETA Hapo/Ja. O)II/IH U3 BHJIHBIX

42
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OTEYECTBEHHBIX OPUCTOB-KOHCTUTYIMOHANMCTOB Havana XX Beka B.U. I'epre nucan: «Pa3se
CYILECTBYET aOCOIOTHOE KOHCTHTYIMOHHOE MPaBO 00s3aTENIbHOE ISl BCEX CTpaH M BpeMEH?
Pa3Be nonuTHka B CMBICIE YIPABJICHHUS FOCYJAapCTBOM €CTh OTBJICUYEHHAs TEOPHs, a HE JKUBOE
HUCKYCCTBO, KOTOpPOE€ KakK BCSIKO€ HCKYCCTBO, MOJDKHO HMCXOIUTh W3 JIEUCTBUTEIBHOCTH U
co06pa3oBsIBaThCA ¢ HE0?»*® B KOHCTHTYIMOHHOM IIPOIECCE HEOOXOAUM Y4YeT He TOJIBKO
00IIeYeI0BEUECKOr0  COACpKAHUSI KOHCTHUTYLMH, HO TaKXKe U KOHKPETHBIX YCJIOBUH
(dbopMyIIMpOBaHUS KOHCTUTYIIMOHHBIX MMOJIOKCHHIA C YYETOM CIIOKUBIIECHCS B TAaHHOM OOIIECTBE
CUCTEMBI IICHHOCTEH M 0COOEHHOCTEH MEHTAIUTETa Hapoja. B 3ToMm 3akioueHa paroHaabHas
CTOPOHAa KOHCTUTYI[MOHAJIM3Ma KaK pealbHOW MpOOIEMBbl TOCYJapCTBOCTPOUTENHCTBA,
TpeOyIoIero MpucTajibHOrO0 BHUMAHHS K IIEHHOCTHBIM U JTyXOBHBIM OCHOBAHUSIM IPaBOBOIO
rocyaapcTBna.

B Poccun HactoAmmii KOHCTUTYUHOHHBIA MPOLECC MMEET OIPEAEICHHOE CXOJCTBO C
TE€M, YTO MPOUCXOAWIO 10 peBoonuu. O4eBHIHO (B ATOM 51 COIVIACEH C YBa)XXaeMbIM
npodeccopom A.A. Kapa-Myp3zoii), uto B nopeBomonuoHHON Poccum Obuta cunbHas u
U3BECTHass B EBpore ropuaudeckas NIKOJIA, MPEACTaBICHHAs psaoM Onectsmmx umeH: A/l
I'panoBckum, M.M. KoBanesckum, C.A. MypoM1iieBbIM 1 MHOTMMHU Apyrumu. [Ipasna, st Ob1 Bee-
Takd Hayand Tpaauiuio ¢uiocodpuu KoHcTUTyIMOHAM3Ma B Poccun co M.M. Cnepanckoro —
aBTOpa IMEpPBOT0 PYCCKOrO y4eOHWKAa MO TOCYJapCTBEHHOMY IpaBy, 4YeJIOBEKa, CAENaBIIETO
OYEeHb MHOTO HE TOJIBKO B pa3pabOTKe TEOPUU KOHCTUTYIMOHAIM3MA, HO W I MPAKTHKU
CO3JIaHUsI TIPABOBOTO M KOHCTUTYIMOHHOTO TMOPSIKA, OPUEHTHPOBAHHOTO HAa E€BPONEHCKHE U
OTE€YECTBEHHBIE HOPMBI U IPUHLHUIIBI TOCYIAPCTBOBEICHUS.

B orteuectBenHo# punocodpun KOHCTUTYLIHOHAIN3MA OOCYKIAINUCh MPOOIEMbl OTMEHBI
KpPETOCTHOTO TpaBa M TMOCTPOEHUS OECCOCIOBHOTO OOIIECTBA, a TaKXe CYIICCTBOBAIH JBE
HanboJiee pacrpoCTpaHEHHbIE TPAKTOBKH KOHCTHUTYIIMH: KaK OCHOBHOT'O 3aKOHA TOCYJapCcTBa U
KaK 3aKOHa, 3alllMIIAl0IIero 00IIecTBO OT HEMPABOMEPHBIX EHCTBUI rOCYyAapCTBEHHOM BIACTH.
COOTBETCTBEHHO MOJKHO TOBOPHUTH O CYIIECTBOBAaHMM B pycckoil Qumocodpun mpasa
«KOHCTUTYIMOHAIIN3MA JIFOOBW», MOBEPHUS K TOCYAApCTBY W KOHCTUTYIIMOHAIM3Ma OTACEHUS
nepea TOCyIapCTBOM, pacCMaTpUBAaeMOro Kak yrpos3a Ui pa3BUTHS TpaBa M CBOOOIBI B
obmectBe. Pemass st Bompockl, U (OPMUPOBATUCH pazIUYHbIE (PHIOCO(PCKO-TIPABOBBIC
JIOKTPUHBI.

[lepBas u3 Hux Obuta JTUOEpabHOW, KOTOpas BHyTpeHHe auddepeHnupoBaiach Ha

OTACJIBHBIC 3TaIllbl CBOCI'O pa3BHUTHA. B OejoM J'H/I6CP8J'IBHI:II71 KOHCTUTYHUHOHAJIM3M IIpHU3HABaI
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BaXHOCTb MIPaB JIUYHOCTH MPU AOOPOBOJIILHOM CAMOOTPAHUYEHUH caMofiepxkaBusi. BaxkHyto poib
B CTAQHOBJICHUMM JAHHOTO HAIPABJICHUS KOHCTUTyLHOHanu3Ma cbirpal M.M. Cnepanckuii. B
nepBoil mosioBuHe X1X Beka OH BBICTYNAJ 3a BEPTUKAIBHOE U TOPU3OHTAIBHOE pa3jielieHue
BJAacTEl M BEPXOBEHCTBO IpaBa, HO CO CHEIM(HUKON, YUYUTHIBAIOIIEH pealbHbIC YCIOBUS
pazButusa Poccuu. K sTuM ycrnoBusM oTHOCHIUCH (DOPMHpPOBAHUE STHKU IpaBa U BIACTH,
COXpaHEHHE JIMYHBIX CBOOOJ B chepe SKOHOMHUKH, YACTHOW COOCTBEHHOCTH, a TaKKe IPABOBOE
MPOCBEIICHHE Hapoja, Haiauuue oodiierocyaapctBeHHOro CBojJa 3aKOHOB M CaMOJIEpKaBUSI.
[IpunnunuansHoe 3HayeHue Mg CHEpaHCKOro uMesa MOCTENEHHOCTh KOHCTHUTYIIMOHHOTO
npouecca B Poccun, ero mostranHocth. [lo ero MHEHHIO, «yCOBEpIIEHUsS NPUHYKICHHBIE HE
MPOYHBI, OHU HACWIYIOT npupoay. OAHO U3 INIABHBIX IPaBWII JIML YIPABISAIONIMX — 3HATh CBOU
HapoJ, 3HaTh Bpems. CKOJIbKUX O€ICTBUM MOXXHO ObLIO OBl M30€XkaTh, €Clu Obl MPaBUTEITU
JIepKaB, TOUYHEee HAOJII01ast IBIKEHUE OOIIECTBEHHOTO TyXa, COOOPa30BRIBAIMCH €My B Hadaiax
MOJIMTUYECKUX CHUCTeM, W HE HapoJ NpucrocabiIvBald K IMPaBICHHUIO, HO TMpaBICHHE K
COCTOSTHUIO Hapoja». [Ipenensl BIacTU AOHKHBI OBITH YCTAHOBJICHBI CAMOM BJIACTHIO «U3BHE
rOCyIapCTBEHHBIMHU JIOTOBOPAMH, a BHYTPH CIIOBOM HMIIEPATOPCKUAM M JTOJKHBI OBITH ISl HETO
HETIPENIOKHBI U CBSIIEHHB

Jlpyroit mpencraBuTeNnb JHOEPATLHOTO KOHCTHUTYLMOHATW3MA BHUAHBIH POCCUHCKUN
topuct-npodeccop IlerepOyprckoro ynuBepcutera K.J[. KaBenumn paccmarpuBan mpoOiemy
KOHCTUTYIIMOHAJIM3Ma B KOHTEKCTE pa3BUTHS HapoJHOW MoHapxuu. [lo ero mHenuro: «Kpernko,
Jla 3I0POBO YCTPOEHHBIN CY/I, 1a CBOOO/Ia MeyaTH, Ja nepeaaya BCero, 4To npsMo He HHTEPECYeT
€MHCTBO TrOCyJapcTBa B YINPABIECHUWE MECTHBIM >XKHUTeNsAM. HyKHa KOHCTUTYLHS B IIUPOKOM
CMBICJIE, HY’)KHO CO3/1aTh I'OCYJAapCTBEHHOE YCTPOMCTBO HA Pa3yMHBIX OCHOBAHUSX U 3aKOHAX,
rae He Obuto OB MecTa JJIS MPOU3BOJIA, @ UMYIIECTBEHHBIE U MHBIC MpaBa TpakaaH ObUIH ObI
HETIPHKOCHOBEHHBI»

s npodeccopa IlerepOyprekoro ynusepcutera b.H. Unueprna peus 1nuia o npaBoBoi
MOHapxuu. JlIsI HEro TOCyJapCTBEHHOE HAyallo, «COCTABJAIONIEE IUIOJ  HApOJHOIO
CaMOCO3HaHUs», €CTh HE 1eb, a CPeAcTBO. Llenpro ke SBISETCS COXpAHEHUE MPOYHOIO M
3¢ (PEKTUBHOTO TOCYIAapCTBEHHOTO YCTpPOWMCTBAa 0€3 BMEIIaTeNhCTBA TOCYAapcTBa B cdepy
PKOHOMUKH. B »Toif o0nactTu MHOroe JODKHO OBITh MPEIOCTaBIEHO CBOOOIHOMU

CaMOACATCIIbHOCTH 4YCJIOBCKA. CDI/IJ'IOCO(I)I/IH ImpaBa qI/I‘-ICpI/IHa ncxoauiia U3 CAUMHCTBA CBO60,[[BI n
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BIacTM U (QopMmynupoBaia uieanl «CBOOOJHOTO uejIoBeKa B CBOOOJHOM OOIIECTBE» U
«ypaBHOBEIIEHHOI JeMOKPATHI*°

Hakonen, B paMkax JaHHOTO HalpaBICHHsS HEOOXOIMMO Ha3BaTh (HUIOCOPUIO TpaBa
I[Lb. CtpyBe. Ona ucxojuia U3 MOCTYJIATOB COXpaHEHHUs MoryulecTBa Bemmkoit Poccum kax
uMmnepun. J[ias Hero KOHCTUTYLHMOHAIW3M ObUI TECHO CBSI3aH C MAaTPUOTU3MOM, MPU3HAHUEM
MPUOPHUTETA TOCYAAPCTBEHHOTO Hayajla | 3allUTON JIMYHBIX MpaB U cBOOoA. BaxkHbiM ObLT U
noctynar CrpyBe 0 HEOOXOAMMOCTH JIMYHOW TOAHOCTU-AMCUUIUIMHE TpyJAa Uil BceX
COLMANLHBIX CJIoeB obmiectBa. «lIpaBsimue Kpyru OOMKHBI 3HATH, YTO €CIIM W3 BEIUKHX
MOTPSICEHUN OJDKHA MPUNATH Benukas Poccus, TO A 3TOro HYX€H TBOPYECKUH MOJBUT BCETO
Haposay», — nucan on*’. CTpyBe U Jpyrue BbAAIOMIUEcs NPeJCTaBUTEIN TOro Hanpasnenus H.U
Kapees, C.A. Mypowmruies, B.W. I'epre, M.M. KoBanesckuii, B.. Bepuanckuii, E.H. Tpy0Genkoi
U Jpyrue BUAHBIC IOPUCTBI PoccuM BHECIM CBOIO JICNITY B CO3JaHUE KOHCTUTYI[MOHHO-
JEMOKPAaTUYECKOM MapTHH, KOTOpas U BbIpaboTana pOCCUNUCKYI0 KOHCTUTYIIMIO Hayanna XX Beka.
OTMeTHM Takke, YTO MBICIUTENN JAaHHOTO HampaBieHus (uiaocoduu mpaBa MO3UTHBHO
OTHOCHWJIOCH K €BPONIEHCKOMY OTIBITY Pa3BUTHSA KOHCTUTYIIMOHAIU3MA.

Jlpyras To4yka 3peHHs] Ha KOHCTUTYLIMOHAJIN3M ObUIa MPEJCTaBICHa B KOHCEPBATU3ME BO
B3risagax M.H. Karkosa, 1.C. AkcakoBa, B.H. Jlemxkona, JI.A. Tuxomuposa, K.H. JleonTseBa,
K.II. IToGenonocuena, I1.A. Ctonsinuna, M.A. Unbuna. KittoueBoil IeHHOCThIO KOHCEpBAaTU3Ma
Obly1a LIEHHOCTh I'OCYJApCTBEHHOTO MOPSAKA U BJIACTH, JJIS HEro ObUIO XapaKTepHO OTpUIIaHUE
HE0OXOJUMOCTH KOHCTUTYIIMH, OTPaHUYMBAIOIIEH rOCy1apCTBEHHYIO BiacTh. duiocodus mpasa
KOHCEpBaTHU3Ma Jiefajla YImop Ha TpagulusaxX, oOblHasx M MOPAJbHOM COJIEpKaHUH IpaBa,
CHMHTE3€ MPaBOCIaBUS M TOCYJAapCTBAa B IMOJIUTHYECKON CHCTEME, OTpUUAHUE IAEMOKpPAaTUU U
IIPaBOBOT'0 TOCyAapCTBa B 3allaJHOEBPONEMCKOM €ro BapHaHTe pa3BUTHs. [ KoHcepBaTH3Ma
OblTa XapakTepHa KpUTHKA (opMain3Ma KOHCTUTYIIMM KaK TEKCTa TMpU yTBEPKICHUU
(dakTUYEeCKOro yCTpOICTBa rocyJapcTBa — B JIaHHOM ciyyae camopepxaBusi. Tak, WnbuH
MPOTUBOIIOCTABIIST IIHCAHBIM» KOHCTUTYLHUSIM MOHApXHIO, OCHOBAHHYIO HE HAa CO3HATEJIbHO-
paccyZOYHOM TOJIKOBAHMM TOCYJapCTBEHHOCTH, a Ha HPPALUOHAIbHO-UHTYUTUBHOM €€
BOCIIPUSTHSA, KaK BBIPAXCHHUS JIyXa HApOJOB, KaKk HEUYTO, HE JIOAbMHU, a borom mapyemoe. B
paMKax JTOro MOIXOJa BaKHOE MECTO 3aHssla W pa3padoTka MpoOieMbl (OpPMHUPOBAHUS

MMpaBOCO3HAHUMA pOCCHfICKOl“O O6H_ICCTB8., MMpeoaO0JICHUA ITPABOBOT'O0 HUTHUJIM3MaA.
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IIpu sTOM KOHCEpBaTH3M JAOIyCKal (YHKLHMOHAJIbHOE pa3JielIeHUuE BIIACTEH, HO NpHU
COXPAaHEHHUH JTOMUHHUPYIOLIEH poJIM camozepkaBus B rocynapctse. C 3TOM TOUKHU 3pEHUs MpaBa
YeJIOBEKa, JEMOKpaTUs M HE3aBUCHUMOCTb CyJa MOJYUHSIUCH NPHUHLMIIAM TIOCYJapCTBEHHOTO
npaBa. B 1menoM KOHCepBaTHBHBIH KOHCTUTYLMOHAIM3M TOAYEPKHUBAT HEOOXOIUMOCTh
COXpaHEeHMs TOCYJJapCTBEHHOI0 eAUHCTBA B Poccuu, Tpaguuuid, ObiTa U PEIMTHO3HBIX YCTOEB B
obmectBe. IloaTOMYy 3aKOHOMEpPHBIM BBIMVISIIMT KPUTHUKAa KOHcepBaTopamu Manudecra 17
OKTSIOps1, OCHOBHBIX 3aKOHOB 1906 rona (pakTuyecku nepBoi pyccKOil KOHCTHTYIIHH).

Hakonen, TpeTbUM HampaBI€HHWEM OTCUECTBEHHOTO KOHCTHTYIIMOHATU3Ma  ObLI
pagukaiu3M — HapoaHudecTBO W Mapkcu3Mm. Hapomnuku I1JI. JlaBpom, II.LH. TkaueB, He
OTBeprasi B IPUHIIUIIE UACH0 KOHCTUTYLIMOHAIN3MA, HAIIOJHSIM €€ COACPKAHUE IOJI0KEHUEM O
HEOOXOJUMOCTH 3alllUThl IPaB KpECThsIHCTBA. B pycckoM MapKcu3Me JTOT K€ IOAXOJ
BBIPA3WIICS B KJIACCOBOW KOHIENIIMM TpaBa M TOCYJapCTBa, OTCTAaMBAIOIIEH IMpaBa pabodero
knacca. IIpaBo Ha TpyZ, colMalbHOE CTPAXOBAHME CTAJIO BAKHOM NMPEANOCBHIIKON KOHLENIUHU
rocyjgapcTBa M Ipasa pagukanusma. @Ounocopuu mpasa pagukanuzma (A.UW. T'epuen, M.A.
bakynnn, H.I'. UYepnblmeBckuii) Obula TakkKe TNpPUCYIIa H  KpUTHKA (opMannzma
KOHCTUTYLIMOHHOTO IIpaBa, OIPEACIICHHbIA COLMAIBHBIA 3TalUuTapU3M M ITHKA COLMAIBHOU
CIIPaBEJIMBOCTH.

ITonBons UTOr paccMOTpeHHUIO (pusocoPpuu TOPEBOTIOIUOHHOIO KOHCTUTYI[MOHAIN3MA,
cienyeT IpU3HAaTh, 4YTO BCE MOJUTUYECKHE MAPTHUH, YYacCTBYIOUIME B KOHCTUTYLIHOHHOM
Mpoliecce JTOPEBOIOIMOHHON Poccuu, oTnnyanuch CBoe OECKOMIPOMHUCCHOCTBIO, U UM HE
XBaTaJlo J0BepUs Apyr K Jpyry. HuUKTO He XoTen ycTymarb M TOHSATH CBOMX HJEHHBIX
onmnoHeHTOB. A Benp enie CrnepaHCKUM MHCal, YTO OCHOBOM KOHCTUTYLMH SBIISETCS
KOMIIPOMHUCC Pa3IMYHbIX COLMANBHBIX CHi. K coxaneHuro, y JOPEBOJIOIHUOHHONW POCCUUCKOMN
MOJINTUYECKOW DJIUTHI HE XBATAJIO MOJUTUYECKOM MYAPOCTH, YTO U IPHUBEIO K PEBOJIIOLUAM.
HeobxonumMo Takke OTMETUTb M HU3KUH YPOBEHb HOJMTUYECKOIO W IPABOBOTO CO3HAHUSA
JIOPEBOJTIOIIMOHHOTO O0IIECTBA, MPAaBOBOI HUTMJIM3M BJIACTH, MHTEIUIMTCHLIMU U OtopokpaTiu. B
oOmiecTBe ObLI OMIYTUM Je(ULUT «HOPMAIbHOIO» MPAaBOCO3HAHUSA, KYJIbTYphl MCIOIB30BaHUS
cBOOOABI B COYETAHUU C OTBETCTBEHHOCTHIO, OTCYTCTBOBAJO TPaXKJaHCKOE OOIIECTBO C
HEoO0X0UMOW TMpaBoBOM KynbTypoll. Ha koHcTHTynHMOHHBIH mpomecc B Poccun Bausin u
NaTEpHAJIN3M B BOCIPUATUM BiacTU. llapp BhICTynanm CHMBOJIOM BBICIIEH T'OCYJapCTBEHHOMN
IpaBAbl U CIPABEVIMBOCTH, @ YMHOBHUKH, [0 MHEHHUIO HMHTEJUIMTEHIUH, OBLIM TEMH, KTO

CKpBIBaJl OT HapoJa U OT Laps MpaBIy, OHU MelIad OOLICHUIO HApO/ia U BIACTUTEIS.
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CoBpemeHHast poccuiickass KoOHCTUTynMsI SBISE€TCA pPE3yJbTaTOM LEHHOCTHOTO U
COLIMATILHOTO KoMIpomucca. B Hell mpoBo3riamaiorcst TudepaibHble IEHHOCTH €CTECTBEHHBIX
npaB U cBOOOJ 4EIOBEKAa M TIpa)KJIaHWHA, YTBEp)KIEHa JOKTPHUHA IPaBOBOTO IOCYAApCTBA,
pas3jieneHuss BIIACTEH, JEMOKpPATHUW W TPaXJaHCKOTo oOmecTBa. JlubepanbHble LEHHOCTH
KOHCTUTYILUU BBIPAXKEHBI U B MPEACTABICHUHU O KyJIbTYPHOM ILTIOpaIU3Me OOIIecTBa U CBOOO/IE
BbIOOpA B MOJIUTHKE, SKOHOMHKE, JYXOBHOI cdepe, a TakxkKe 3aIlUTe YACTHON KU3HU YeJIOBeKa U
4aCTHOW COOCTBEHHOCTH.

Poccuiickas KoHcTuUTynHsi BKJIIOYAEeT TakKe M HOPMBI COLMAIIBHOTO TOCYJApCTBa,
BBIPAXKAET MJI€aJIbl COLMAIIBHON CIPaBEIMBOCTH. B Hel COXpaHSIOTCA MPaBO Ha TPY., KUJIbE,
COLIMATIbHOE CTPaxOBaHUE, UYTO MOJYEPKUBAET €€ CBA3b C COlManbHOU Quiocoduel mpaBa u
COLIMAJIBHBIM IIPABOM.

Haxonen, B HbiHemHe# KoOHCTHTYyIMHM NPHCYTCTBYeT W KOHCEpBaTHBHas (uinocodus
COXpaHEHHUs €IMHCTBA U LIETOCTHOCTU CHJIBHOIO POCCUHCKOrO TOCYAAapCTBa MPHU YTBEPKIACHUU
npuHnuma deaepannizMa B ero ycrpoiictse. KoncepBaTUBHBIMU MOKHO Ha3BaTh U MOJOXKECHHUS, B
KOTOPBIX YUYUTBIBAIOTCSI OCOOEHHOCTH POCCUHCKOM COIUATBHOMN M TyXOBHOM KYJIBTYPBHI.

OT0 03HauyaeT, YTO COBpeMeHHasl poccuiickas KOHCTUTYLUSI HECKOJIBKO SKIEKTHYHA B
LIEHHOCTHOM OTHOILIEHUH, YTO MPUAAET €il THOKOCTh B BBIOOpPE BO3MOXKHOTO BapuaHTa pa3BUTHUS
COLMAJIbHBIX OTHOLIEHUH. B 11e710M coBpemeHHas (punocodust mpaBa co3/1aeT yCIOBUS B paMKax
rOCy/JapCTBEHHOIO0 KOHCTUTYLIMOHAIM3Ma JJIs COYEeTaHWsl JEATEIbHOCTH CBOOOAHOW U
COLIMAIIBHO OTBETCTBEHHOM JIMYHOCTHM M IPOYHOIO IOCYJAapCTBEHHOro mnopsiaka B Poccun. B
naHHOW (umocour KOHCTUTYLHMOHAIU3M IOIY4YaeT HE TOJBKO JTHOepatbHO-WHHOBAIIMOHHBIH
XapakTep, HO U KOHCEPBAaTUBHBIN CMBICII, TECHO CBSI3aHHBIN C YKPEIUIEHUEM KOHCTUTYLIHOHHOTO
TpaAULMOHAIA3MA. Nneonorus KOHCEpPBATHUBHOT'O KOHCTUTYL[MOHAIIN3MA, W
KOHCTUTYLIMOHHBI KOHCEPBAaTU3M, CTAaBUT CBOEH MLEJIbI YKpEIJIEHHE KOHCTUTYLIMOHHOIO
XapakTepa Halllero rocyjgapctBa — OopbOy 3a KOHCTHTYLMOHANW3M. OTa 3ajada CBs3aHa C
HOJJIEP)KKOM  OOIIECTBEHHOTO — CIIOKOMCTBHUS, O€30IacCHOCTBIO ToOCylapcTBa U YyYETOM
rOCy/IapCTBEHHBIX HMHTEpecoB. [Ipu 3TOM KOHCTUTYLHMOHAJIM3M HUIET Takyi (GopMy 3aliuThl
IIpaB yeJI0BeKa, KOTopas He MOJIOpBET Oe30MacHOCTH rocyaapersa. [IpaBa TuyHOCTH MOTYT OBITH
OTpaHUYEHBl TOJBKO B 3aKOHE W B cily4ae, €clid MMHU 310ynorpebsstor. Mcxons u3 asrtoro,
B)XHBIM TIPE/ICTABIIETCS COXPAaHEHHWE TeX Hadal KOHCTHTYIMH, KOTOPbIE IMO3BOJIAT, OOPACH 3a
KOHCTUTYLMIO, BMECTE C TE€M YYWUThIBaTh T€ HOBAIlMU, KOTOPbIE BO3HUKAIOT B OOIIECTBE.

Tepnumoe cocyecTBOBaHUE SIBISECTCS CAMOM MYJIpOil KOHCTUTYIIMOHHOM MO3ULIMEM.
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BaxxHbIM sBiIeTCSl B 3TOM CBA3M 00CyXJeHHE POOIeM KOHCTUTYLIMOHHOM 3KOHOMUKH,
KOTOpPO€ JIEMOHCTPUPYET BO3MOKHOCTh KOHKPETU3ALMM KOHCTUTYLIMU KAaK OCHOBHOI'O 3aKOHa
OPUMEHHUTEIBHO K PAa3BUTHUIO BaxHelmed cdepsl obmectBa. Ho HeoOxoammo Takke u
IPOJIOJDKUTD 3TY NMPAKTUKY, pacCMaTpuBasi HE TOJBKO O0JIACTh SKOHOMHUKH, HO TaKke 001acTh
IIOJINTUKH, KYJIBTYPbI, MOPAJIH.

B TeopeTndyecKkOM OTHOIIEHHMH BaXHBIM IPEICTABIIACTCA TAaKXKE aHaIU3 MOpPAJbHBIX
OCHOBaHUN KOHCTUTYI[MOHHOTO IpOIiecca, BbIPAOOTKAa ATHKU KOHCTUTYLMOHAIM3Ma, KOTOpas
CBSi3aHA C MOpAJIbHOM TMO3UIMENH CyOBEKTOB KOHCTUTYLIMOHHOTO TIpolecca — CyAel
KoHCTUTYLIMOHHOTO  CyJa, HMX MOpalbHOM OTBETCTBEHHOCTBIO Iiepes  OOIIEeCTBOM  3a
IIPUHUMAEMBIE PEIICHHUS.

Bce 9310 Tpebyer mocTeneHHOW BBIPAOOTKM KYJIbTYPHl KOHCTUTYIMOHAIN3MA,
YTBEPKACHHSI KOHCTUTYIIMOHHOTO CO3HAHMSI B OOIIECTBEHHOM CO3HaHMU. B 3T0il cBsA3U yMeCTHO
BbIcka3biBaHue B.U. I'epre: « /[ monuTuyeckoro BOCOUTAaHUS Hapoaa ObUIO MaJIO CHIEJaHo MpPU
CTapoM IOPSAJKE, IPY HOBOM K€ MOPSAJKE CIACIAHO CIUIIKOM MHOTO, YTOOBI COMTH €ro C TOJKY.
Pycckoe 00miecTBO HEAOCTATOYHO OLEHHJIO TO, YTO OHO MOXKET W3BIEYb W3 CYIIECTBYIOUICH
KOHCTUTYIIMM ¥ B 3HAUMTEJBHOM CTENEHH >KHBET B MILTIO3MAX»*® Bo MHOromM »Tu crosa
aKTyaJbHbl U ceiuac. KOHCTUTYLIMOHHBIA NPOIECC NMPENIOJAaracT MOA3TAHOE U HEYKIOHHOE
COBEpPILEHCTBOBAHME TOJUTHYECKON CHCTEMBl 3a CcueT oOoralleHHs MPAKTUKU PHUHATUSL
3aKOHOB, CO3JaHMSI HOBBIX IMOJIUTUYECKUX HMHCTUTYTOB, a TaKXke (OPMHUPOBAaHUS IPaBOBOIO
KOHCTUTYLMOHHOT'O CO3HaHus obmectBa. Ho 0IHOBpeMEHHO KOHCTUTYLIMOHHBIH Ipoliecc Oyaer
CIIY’)KUTh CACPKHUBAIOIIUM HAa4yaJoM, NMPEIOXPAHAIONIUM BIACTh OT MOCHEIIHBIX HE0O0yMaHHbIX
MOJIMTUYECKUX PEIICHUH M OT JAOrMaTh3Ma, MOTEPSIBIIMX CBOI AKTYaJIbHOCTb U JKU3HEHHYIO

CUJ1y COIMAJIBHBIX HOPM.

Kapa-Myp3a Auekceii AjekceeBu4
3aseodyrowuii omoenom coyuanbHol U NOIUMU4ecKol guiocoguu

Hncmumyma gpunocogpuu PAH, 0.¢.h.,

Pesanruosno-¢gpuiiocopckue 0OCHOBAHUSA PYCCKOM NMPABOBOM KYJIbTYpPbI
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BaxxHplil pa3roBop 0 POCCHUCKON (HHITOCOPCKO-TIPABOBOM KYJIBTYype, O COOTHOIICHWH B HEH
bunocopckux, MPaBOBBIX, PEIUTHO3HBIX, HPABCTBEHHBIX OCHOBAHMM, ObUT OBl HEMOJOH U
HemnpaBWwiIeH 03 KOHCTAaTallil W OIGHKH TOH Tpareaud, KOTOpas MpOU30IUIa C PYCCKOM
¢dm10coCcKo-1IpaBoOBO KyJIbTYypOi CTOJETUE HA3A/.

CeroansmiHee 3acenanue — xopommmii MoMeHT (CerogHsi ecTb BO3MOKHOCTE - KK), 4To0b!
BOCCTAaHOBUTH TO €IMHCTBO (hrstoco(CKO-IPaBOBOil KyJIbTYphl, KOTOpOE cyliecTBoBaio B Poccuu
CTOJIETUE Ha3aJ, W KOTOpOe, YBHI, OBUIO pacTalIeHO 110 BEIOMCTBEHHBIM KBapTHUpPaM.
Cunternyeckoi (GUTypoil, paBHO MPUONMKEHHON U K ¢Guinocopuu, u K mpaBy, ocraics UnuepuH,
BO3MOkHO HoBroposues.

Hauanace 3Ta Tpareaus eunie 10 peBOIIOLUH — KaK LENO0YKa, Ka3a10Ch, YUCTO NEPCOHATIBHBIX
Ipam, Tparuuecku uepenytomuxcsi B MockBe u Caunkr-IlerepOypre. B wurone 1907 rona,
IpelceaaTenbCTBysl Ha 3€MCKOM cbe3fe B MockBe, BHe3zanHo ywmupaer rpag Ilerp
AunexkcanapoBuy IefigeH (ecTh JM CMBICT OCTaBISATH KUPHBIM Bce 00O3HaueHus (pamunuii?) —
OecCropHbI JTHIep POCCHICKOTO MOJUTHYECKOTO KOHCTUTYIMOHanu3Ma. 5 sHBaps 1909 roga (mo
HOBOMY CTWiI0) ymupaeT B IlerepOypre Bbiparomuiics aaBokat, wieH ['ocymapcrBeHHoM [lymbl
®enop Hukudoposuu IlaeBako — neHTpanbHas GUTrypa HHTEIUICKTYalbHON MOCKBBI. 3 OKTAOps
1910 rona B MockBe BHE3allHO yMHpaeT OT HMH(papKTa MOAOpBaBLIMH 3/10poBhe B TaraHckoii
TIODbME BO BpeMsl TpexXMecsuHOW OoTcuAku 1o Jjeny «Beiboprckoro Bo33Banusi» Cepreii
Anapeesud MypomueB — BBIJAIOIINNCI PYCCKMM KOHCTUTYLHMOHAIUCT, mpencenarens llepBoit
JlymbI — 3a ero rpobom Ha kiaadumie Jlonckoro MoHacTelps uayT 200 Thicsid MOCKBUYEH (3ameuy,
0OIIeCTBEHHBII MOPSAAOK B TOT J€Hb B MOCKBE OXpaHsula HE MOJULUSA, a, IO JOTOBOPEHHOCTH C
BJIACTSIMH, CTyJIEHTbl MOCKOBCKOTO YHUBEPCUTETa, M B NEPBYIO oOuepeab, — IOPHUCTHI). JByms
Mecsamu nosxe, B gexkadope 1910 roga B [lerepOypre ymupaer Bacuinii Anapeesnu KapayJios —
MpaBOBEl, TOJUTUK M PEIUTHO3HBIA MBICIUTENb, WwieH ['ocynapcTtBennon ymsl (HegaBHo Kiy0
U3Ja71 TPEXTOMHHUK MPOTOKOJI0B Penurnoszno-®unocodcekoro odmectBa — Kapaynos OblT ak THBHBIM
YYAaCTHUKOM 3aCe/IaHuil; ero maMsATH ObUIO MOCBSIIEHO clielranbHoe 3aceaanue OomiecTBa — 5 ele
Oyny roBopuTh 00 3TOM uenoBeke). [loxoponsl KapaynoBa Ha BonkoBckoMm kiaaOuie Takxke
MPEBPATUIINCH B OOJIBIIYIO TPAXKIAHCKYIO aKIMIO, TPOLIEIIYI0, OJTHAKO, B IOJTHOM MOJYaHUH, OO
BCAKHWE pPEYH, B TOM YHCIE HAATpPOOHbIe, OBUIM BIACTAMU (HAMATYs HEIAaBHUE IOXOPOHBI
MypomiieBa) crpoxaiime 3anpemnieHsl. B aBrycre 1912 rona B8 Mockse ymupaer (He 10xuB a0 50)
BBIJTAIONIIMICA TpaBoBeA-IUBUIUCT ["adpudib PenukcoBuy lllepmeneBuy.

[IpuxoauTtcs KOHCTaTUPOBATh, YTO K MOMEHTY pellaroiieil cxparku 3a Poccuto (mpaBoBoit

KYJbTyp€ MPOTUBOCTOSUINA TOT'/IA JIBA BapHaHTa KyJIbTYpbl aHTUIIPABOBOM — OXpPaHUTENbHAS PEaKLIUs
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U pa3pylIMTeNIbHAas pPEBOJIOLMS) pyCcCKas IMpaBoBas KyJlbTypa IOJOLUIA YXKE OCJIa0JIEHHOH.
BosnblieBucTckuil nepeBopoT 0003HAYAaET, KOHEYHO, 0CO00 TPArMuecKyr BEXy B 3TOM Ipoliecce
rubenu cTapoil pycckoil mpaBoBoil KyibTypsl. OHOM U3 TEpBBIX kepTB OoublieBu3Ma cran dexop
®egopony KokomkuH (I1paBoBeI-KOHCTUTYLUOHAIMUCT, JI€MyTaT, MUHUCTP), 3BEPCKU YOUTHIN B
saBape 1918 roma OonbmeBukamu B MapuunHckoit OonbHuine Ilerporpama. IloguepkHy TOT
HEOCHOpUMbIN (akT, 4YTO cTapass pycckas MpaBoBas KyJbTypa IEpPEeXOJUT B TE€ MECSLbl B
paIuKaibHYIO OIMIO3MIMI0 OOoJbIIeBUKaM: B MOCKBE B YHClie TIaBHBIX pykoBoauteneit «IIpaBoro
neHtpa» — Cepreii AnapeeBuu KotiasipeBckmii, BblIaroluiics KOHCTUTyunoHanucT. Ha rore
Poccun HanmoHnanbHbli aHTHOOIBIIEBUCTCKUNA LIEHTP JIMYHO BO3IJIABIISIET HE KTO UHOM, kak IlaBen
HNBanoBunu HoBropojaues, KOTOpbIii Bckope ObLT BBIHYKIEH SMurpuponatb. Jletom 1919 rona
MOCKOBCKOE€ W TIETPOTrPAJCKOE TOAIONbS ObUIM pasrpomiieHbl Bcepoccuiickoit UpesBbraaitHOM
Komuccueii: B uucne paccrpessiHHbIx — Kupuin KupuiainoBud YepHOCBMTOB, KpyNHEUIIHMN
IIPABOBEJ, JEMYTaT BCEX YETHIPEX JOPEBOJIIOLIMOHHBIX IyM, KoMHccap BpeMeHHOro npaBUTeIbCTBA
no nenam pedopMupoBaHus cyaeOHONH cucTeMbl (OyKBaJbHO Ha JHAX Mbl YCTAHOBUJIM €My
MeMOpHalbHYI0 J10CKy Bo Biagumupe). B suBape 1920 roga B ByTbIpckoil TropeMHOM OoJbHUILE
ymupaer oT nbiTok JImurpuii Hukonaesuu LunoB — npusHaHHBIA JTUAEp OOMIEPOCCHIICKOTO
3€MCKOTO JIBUKEHHUS, BBIITYCKHUK ropuanyeckoro ¢akynpreta [letepOypra. Beiopomens! u3z Poccun
B OSMUTPALMIO U OBICTPO CrOPAIOT TaM TaKue JUJEPhl pyCCKOI MpaBOBON KyJIbTypbl Kak Biaagumup
JAmutpuesuy Hadokos (norud B 1922 rony B bepnune) u Muxaua Anexkcanaposud CtaxoBud
(cxkonuaiica Bo @panuuu B 1923 rony). [lases UBanosuuy HoBropoaues ymupaer B 1924 rony B
IIpare. Makcum Mouceesund BuHaBep, BbIJAIOIINNCS TEOPETUK U 3AIMUTHUK HALIUOHAJIBHBIX IIPAB,
ymupaet Bo @panuuu B 1926 rony.

MoskHO cKazaTh, 4To yxke K cepenune 1920-x romoB crapas pycckas griocodcko-mpaBoBas
KyJbTypa pasrpomiieHa. bbuii, KOHEUHO, ¥ MOTOM OTAENbHbIE Tparuueckue snu3oasl. B 1931 roay
B llonmpme konuaer camoyOuiictBom JleB WocudoBuu I[lerpamunkmii (korga-to aexaH
nerepOyprckoro ropuaudeckoro Qaxyinbrera). Becnoit 1939 roma, ¢ cankuum IlomurGropo,
noanucanHou nuyHo CtammuabiM, B KommyHapke (B uucne eme 200 denoBek) pacctpensin Ceprei
Anpapeesud KotiisipeBCKHMi, OTKa3aBIIMKCS OT SMUTPALIHH.

beun, pazymeeTcs, 1 HEKOTOpPbIE €MHUYHBIE UCKIIOYEHUS. J[0Ir0 U MII0LOTBOPHO MPOXKHUII
B smurpanuu (1o 88 ner!) Bacuimii AnapeeBny MakiaakoB, — HO 3TO OBUIH YXe TOCJEIHUE
Morukase. Pycckasi moMTHKO-TIpaBoBask KyJbTypa, OMUPABILIAsCs Ha MOIIHbIE Qritocodcekue u (Kak
S TIOKaXXy JaJIbIlIe) peIuruo3Ho-puiocodckrue ocHoBaHMsI, 000pBajiach U 000pBajlach TPArMuecKH.

[ledyanbHBIM CHMBOJIOM €€ KpYIIEHUS CTajJo BapBapcKoe pasrpalleHue M paspylIeHHe IMpU
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coBeTckoM Biactu Morwibl bopuca HwukosaeBuua YUwmuvepuna B pogoBoM uMenuu Kapayn
TamOoBcKko# TyOepHUH (100aBII0, YTO XeHa UnuepuHa — ypoxkaeHHas rpaduns KamHuct — u ero
pOJIHAS CecTpa CTAJIM )KePTBAMHU OOJIBIIEBHCTCKOTO TEPPOpa BO BpeMsi TAMOOBCKOT'O BOCCTAHUA).

Ho ceromns 53Ta KOHcTaTanus IIpOM3OLIENUIEM Tpareauu, XOTS W HCTOPUYECKU U
HPABCTBEHHO HEOOXOAMMa (MHE Ka)XeTCsl, OHa HE BIIOJIHE €Illeé OCO3HaHa OOILECTBOM), HO YXKe
HEJOCTaTOYHa MJsl JIIOACH, MPETeHIYIOIUX Ha Pa3BUTHE POCCUNUCKHUX (UI0COPCKO-TIPABOBBIX
Tpagunmii. Ham BakHO, 4TO Ta KyJbTypa (HAcIETHHUKAMH KOTOPOW OYEeHb MHOTHE M3 Hac ce0s
CUMTAIOT) CTOJETHE Ha3aJ OPraHMYHO U IUIOJOTBOPHO cyllecTBoBaja B Poccum — a 3HAuuT
(BBICKQXy OCTOPOYKHOE TMPEIIOJIOKEHHE), OHA MPUHIUIHAILHO BO3MOXHA W HEoOXoAuma B
poccuiickoM kKoHTekcTe. U yrimy6ienHoe, Bce 0oiee MoHOe 3HAaHUE 3TOM CUHTETUYECKOU TPaIulluu
(Tpamuiyn, 0e3yCcIOBHO, THOSPAITBHON — HE B OBEPXHOCTHOM, a B TNIyOMHHOM CMBICTIE), pa3BUTHE
ATON TpaJUIMH — BCE 3TO MOIJIO Obl ObITh KpaliHe MOJIE3HBIM JUIsl HAC CEroAHs — Kak (puiocodos,
TaK U MPaBOBEJIOB.

Ecth pacmpocTpaneHHOe MHEHHE, YTO IpaxkaaHcKkoe mpaBo B Poccum, a takke dunocodus
npaBa B Poccun He cMmoriM JOCTUYb BBICOKOIO OOIIECTBEHHOI'O cTaTyca (Kak, Harpumep, B
3anagHoil EBporie) B ToM 4uciie U OTOMY, YTO HE OKa3allCh YKOPEHEHHBIMH B OTE€YECTBEHHOM
(XpUCTHAHCKON MO-NPEMMYILECTBY) pPEIMTHO3HO-HPAaBCTBEHHOW Tpaaunuu. B sToM ecTtb nois
UCTHUHBI, HO U OoJiblias A0JI1 MpeyBEIHUYeHHs, MAyIas OT HEeJIOCTaTOYHOI'O 3HAHMSA, KOTOPOMY
CII0COOCTBOBAJIO BEIOMCTBEHHOE PacTaCKUBaHUE 110 CYTH LIETIbHBIX EPCOHAKEN HA OTIENbHO, MOJI,
YUCTBIX IOPUCTOB, M OTHAEIbHO ¢uiocopoB (mpuyem arTectanus Kak (uiaocoda Mmoyemy-To
00s13aTeIbHO OTHOCHJIACh K (prusocodaM peauruo3HbIM).

IIpuBeny smmb TpU MNpPUMEPA, CYHIECTBEHHO KOPPEKTUPYIOIIMX OTY TOYKY 3PEHHUS.
Boinatommiicss mpaBoBen Cepreit AnapeeBuuy KoTnspeBckuii, HamoMHIo, ObT 1o 0a30BOM
CHelyaln3allid HCTOPUKOM pEJIHUTuU, XOTS IOTOM BO3IVIABIIAN IOpUAMYECKHE Kadeapbl B
yHuBepcutere. Ero mepBas kpymHas paborta «JlameHH? M (paHIy3cKuUM KaTOIMLM3M» Oblia
MOCBAILIIEHa OYEHb BAaXHOMY, CETOIHsS aKTyaJbHOMY BOINpOCY: KaK HOBBIM IMOPAIOK oOperaeTr
JETUTUMHOCTh WJIM, BBIpaXasch cioBaMU caMmoro KOTIApeBCKOro, Kak CO3/1aeTCsl PEJIUrHUs
W3MEHEHUN WM PEIUTrusi HOBOro mopsaka? MupoBo33peHuUecKas, peIuruo3Ho-duiocodckas
JeTUTUMAILUsl HOBOTO TOpsIKa — 3TO Kiaccudeckas Tema (uiocoduu mpaBa, Ha KOTOPYIO, S
COIJIaCeH C KoJuleramu, (MOXHO yOpaTh M3 TEKCTa) HaJO0 CErogHs OOpaTUTh OYEHb MPHUCTAIBHOE
BHUMaHUe.

Bropoit mpumep. M3BectHO, 4TO TakoW jkecTkuii UMBHIMCT Kak Cepreit AHapeeBUd

MypomiieB, oTObIBasi CpOK MO BBIOOPrckoMy Jneny B TaraHckoil TIOppMe, OY€Hb YAMBHI CBOUX
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ToBapuieil (00 3TOM ecTh HECKOJbKO MeMyapoB). Bo BpeMsi COBMECTHBIX MPOTYJIIOK BO ABOPE
TIOPbMBI OH YHUTaJl TOBapHIlaM IO 3aKJIIOUEHUIO — CPEeIu HHUX BeAb OBLIM HE TOJBKO KaJEThI-
MHTEJUIEKTyallbl, HO W JIIOAM TIONpOINe, HAmpuMmep, W3 TPYHOBOW (Qpakumu — oOummil Kypc
COIIMOJIOTHH, MIOCTPOCHHBIN PEUMYIIIECTBEHHO HAa MaTepualie bubmmu, a Takke ¥ IPYyruX MHPOBBIX
CBAILIECHHBIX TEKCTOB. MypoMIieBa KaK IOpUCTa U MOJUTHKA, KOHEUYHO, JTIOOWIN U YBaXKalu BCe, HO
MaJ0 KTO TOJO3peBaJl B HEM OYKBaJIbHO SHIMKIONEAWCTA [0 YacTH CPaBHUTEIBHOTO
PENUTHOBEICHUS.

Hakonen, tpetuit mpumep. CyiectByeT 3HameHuTas uctopus ¢ bopucom Hukonaeuuem
YuuepuHbIM O €ro, Kak OH caM TOBOPWJI, SK3UCTEHIIMAIBHOM mepepoxaeHuu. O0 3Toil ucropuu s
pacckasbIBall TOJl Ha3aj Ha roouneitHoi koHdepenunu no Ynuepuny B Hamiem 3aanuu MHcTUTYyTa
¢mrocopun B Mockse. HanmomHio, IMEHHO y Hac B jJoMe Ha Boixonke, B ObBIIEH ycanbOe
["onumpiaa, YnaeprH q07T0e BpeMs )KWI U ObLT KpaliHe TIOJJOTBOPEH 10 YacTH ¢rutocodun mpasa.
B 1864 rony, Bo BpeMsi MyTEUIECTBUS C HACIEIHUKOM, LiecapeBuueM Hukonaem AnekcanapoBuueM,
KOTOpPBI BCKOpE, K HecuacThlo, ckoHvalcs B Hure, Ynuepun cunbHO 3a605en Bo DropeHuun u
Haxonwics OyKBaJIbHO Ha TpaHU cMepTH. EcTh ero 3HaMeHHMThIE BOCIOMHHAHHS 00 3TOM. BoOT
TOTJ1a, B 9TU HEJEINU, HA TIOTPaHUYbE, OH MO-HACTOAIIEMY ITPOHUKCS XPUCTUAHCKUM JYXOM, O YEM
MOTOM TOJIPOOHO Hamucal B MeMmyapax. boiiee Toro, UMEHHO 3TOT PK3UCTEHIIMANIBHBIN MEPEBOPOT
MpUBENl K ABOJIIOIMU B3TJISA0B YnuepuHa oT jubepalin3mMa OXpaHUTENbHOTO (FOCyAapCTBEHHOTO,
MO-TIPEUMYLIECTBY) K JIMOEpaIn3My KJIaCCUYECKOMY. Y HEro Tenepb rocyAapcTBO PYKOTBOPHO
SIBJISIETCS] TIPOJYKTOM CBOOOIHOM JIMYHOCTH, CO3/IaHHOM TI0 00pa3y u nojaoouto boxbemy.

[ToaTomy mpoOriemMa COOTHOIICHUS MPABOBOW M PETUTMO3HON KYJNBTYp HE TaK OJHO3HAYHA.
Ho ¢ yeM MOXHO B OOMNbIIEH CTEMEHH COTJIACUTHCSA, TaK ATO C TEM, YTO MHOTHE OTE€YECTBEHHBIE
TEOPETHKH MpaBa B CaMOM JI€JI€ HE HaXOAWIHN JOCTATOYHOW MHUPOBO33PEHUYECKOM OIOPHI 1aKe HE B
XPUCTHAHCTBE, KaK B PEJIMTUM, U HE B XPUCTHAHCKOW JTHKE, a UMEHHO B HAJIUYHOM PYCCKOM
npaBociaBuu. BoT 3Ta KoHCTaTamus yxe ropaso Oimke K UCTHHE, HO BCE PaBHO HE BIOJHE TOYHA.
Couuttoch B caMOM 3aKJIIOUEHHHM Ha OMNbBIT MaJOM3BECTHOIO, YK€ aHOHCUPOBAHHOTO MHOM,
MBICJIUTENSI U TipaBoBeaa Bacwimmst ArnpeeBnua KapaynmoBa, dyenoBeka yIUBHUTENbHON Cyab0bl. B
CIEIYIOIIEM TOJly, KCTaTH, MCIIOJIHSAETCS CTO JIET CO JIHS €ro CMEpPTH, OH IOXOPOHEH 3/1eCh, B
[Tutepe, Ha BonkoBckoM kinaaduiie. S o HeM Hamucal JOCTaTOYHOE KOJMYECTBO TEKCTOB. YeoBeK,
KOTOPBII CyMen Ha JHMYHOM pYCCKOM NpaBOCIaBUM, TpeOytomeM, Oe3yCcloBHO, IJisi HEro,
pedopmaruu, CymMel HaWTH MHPOBO33PEHUECKYIO OMOpYy sl TIIYOOKUX (uiI0co(CKO-TIPaBOBBIX

OCHOBaHUH JJI Pa3BUTHS PYCCKOT0 KOHCTUTYIMOHAI3Ma. OmbIT ero — aemyTtarta ['ocyapcTBeHHOM
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JlyMbl, KCTaTH, TpEACeNaTeIbCTBYIONIETO BO MHOTMX KOMHCCHSX MO JieJaM CBOOOJBI COBECTH H
PEIMTHO3HBIX OpTaHU3aluil, — TpeOyeT ele, KOHEYHO, OCMBICTICHUSI.

K coxanenuto, B HENAaBHO BbILEAMNNA 1ojA 3ruaod Hamero Kioyba TpexXTOMHHK O
Penurnozno-dunocodckoMm o0IIecTBE MPOTOKOIBI HEKOTOPHIX 3aCeIaHUi, T/Ie€ aKTUBHO BBICTYTAI
KapaynoB, He ObIIM 1O KaKUM-TO MPUYMHAM BKIIOYECHBL. B 3TOM cMmbIcie s cuutato, yro Ham Kiryo
HEKOTOpBIM 00pa3oM 3anoipkan Bacumuio Anapeesnuy Kapaynomy. Ilostomy s mymaro, uto Ha
cnenyromuii rog — rog 100-yietust co JHSA CO AHS KOHYMHBI — MBI BO3BPATUM JOJITH U MPOJOIIKUM

ATOT OYEHb BAKHBIN Pa3roBop.

Spociaasues Baagumup I'puropreBny

Cyowsa Koncmumyyuonnozo Cyoa Poccuiickoti @edepayuu, K.10.H.

Hctoxn nmpaBsa B COBECTH U HPABCTBCHHOM 10JIIr'e

(HaSBaHI/Ie B35TO M3 TCKCTA BBICTYIIJIICHUSA aBTopa)

[IpenyioskeHHast TeMa — MUCTOKH TpaBa B COBECTH M HPABCTBEHHOM JIOJT€ — MOKAXKETCS, MOKET
OBbITh, HECKOJIBKO OTJIMYAOIIEHCs OT Mpo0IeM S)KOHOMHUKH M BCEX BBI30BOB BPEMEHH, HO B TO XK€
BpeMs — O3TO Ta caMas BEYHas TeMa, O KOTOpOH, s Jymaro, ciieAyeT IOrOBOPUTh U B
¢bunocodckom cmbiciie, U B cMbIce Gustocopuu mpasa.

«Mug, — TOBOPAT OTIIBI LIEPKBH, — SBJSIETCS TEM, BO YTO BEPUTCS BCET/A, BE3/IE, BCEMH.
CrnenoBatenbHO, YEIOBEK, KOTOPBIM AyMaeT, YTO OH CMOXKET MPOXKUTH 0e3 Muda 1iu BHE MUda,
SBJISICTCA WCKJIIOYEHUEM, TOTJAa OH HAllOMHMHAET CYIIECTBO, JIMIIEHHOE KOpHEW, He HMerollee
MOJUTMHHOW CBSI3M HU C TPOILIBIM, HH C )KU3HBIO TIPEIKOB, KOTOpAsk MPOAOIDKACTCS BHYTPHU Hac,
HH C COBPEMEHHBIM UeIOBeYecKHM o0mmecTBoM»*’, DTH ci10Ba IpHHAAIEKAT BEIUKOMY, C MO
TOYKHU 3peHus, ncuxoaHanutuky Kapmy 'ycraBy FOHry, KOTOpBI B cBOell (yHIaMeHTaNIbHOM
pabore «CumBOIBI TpaHC(hHOpMAIMM» KaK pa3 J0Ka3al M HarjsIHO MOKa3ajl Ty HEMpepbIBHYIO
CBSI3b TIOKOJIGHWH, KOTOpas ocymecTBisiercss B (opme wmuda WM KOIUIEKTHBHOTO
0ecco3HaTeNbHOTO, KOTOPBIH, KOHEYHO, OKa3bIBAET HEMOCPEJCTBEHHOE BIHMSIHAE HA Ka)IOTO
UHIMBUYYyMa, Ha KaXJ0ro deinoBeka. B aToit pabore FOHT mpencraeT He TOJNBKO B CBOEM
COOCTBEHHOM aMIlTya, HO ¥ BBICTyHaeT Kak (uiocod, a uHoraa — u kak ¢unocod mpasa.

[TosTOMy MBI HE TOTPEIIUM MPOTHUB HCTUHBI, €CIIM CKaXEM, YTO NEPBOOCHOBOI IpaBa

CIIYKUJIN 3aKOHBI boxbn B IOUPOKOM CMBICJIE 3TOro CJIOBa — 3alOBC€IW, 3aBCThI W IIPOUCE,

4 IOne. K.I CumBon tpancopmanuun. M., ACT, 2008. C.35.
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KOTOpPbIE HE3PUMO IPOHMU3BIBAIM YEJIOBEUbU 3aKOHbBI, IPUBHOCA B HHUX JyX €CTECTBEHHOIO
HPaBCTBEHHOI0 3aKkoHa. CBatuTesb MoaHH 351aTOyCT y4Mil, 4TO «4Y€JI0BeUecKask Ipupoaa UMEET
y ce0si J0CTaTOYHBI 3aKOH coBecTH. Hac He ywar TOoMy, 4To ONyA €CTh HEYHCTOTa, a
BO3/Iep)KaHUE — JeJI0 yucToe. Moucei, 1aB 3aKOH: HE yOHWelIH, He MpUOaBWI: YOUICTBO €CTh
3710, @ TOJIBKO 3aIpeTHII IPEX, COBECTh MPEK/E ero cKasaja, uTo youiicTBo — 3noaesuue. OTkyaa
A3BIYECKUE 3aKOHOJIATEeNIM B3SJIM CBOU 3aKOHBI O Opakax, o joroBopax, o0 youiicte? [lo3gHue
HayuyuwiIMch oT npenkos? Ho oTkyna ux B3sum npenku? OTKyzda, Kak HE U3 COBECTH, B KOTOPOM
Bor Hacamun ceMeHa Gnarue, BeieHue J00pa 1 yBaKeHHUe K 100py»°C.

COKpBITYI0O MUCTHYECKYIO TIyOuMHY coBecTu Mpo3peBaeT Cestutens Moann 3matoycr,
KOTOpPbIA TOBOPHUT, YTO YEJIOBEKY JaHbl OT Hayajla JBa YUYUTENIsl — 3TO NPHUPOAA U COBECT,
npudeM 00a OHU UMEIOT OECIPUCTPACTHBIN TOJIOC M y4YaT YeIOBEUYECKUE CYIIECTBA B MOTYAHHH.
OO6sinyeHre COBECTH OH Ha3blBA€T HEKUM «CBSIICHHBIM SIKOPEM, HE JIOIMYCKAIOIIUM 4YeJIOBEKa
COBEpIICHHO TOTPY3UThbCA B O€3/HY rpexa», W Kak Ha HPAaBCTBEHHBIM HJeal yKa3blBaeT Ha
«UHUCTYIO COBECTh, KOTOpAs SIBJISETCS Pe3yJIbTATOM MPABEIHON )KU3HU U MPABEIHBIX AEJI: HUYTO
TaK HE paayeT 4elioBeKa, Kak yucTas coBecThy. [IpenonoOusiit Hun Cunaiickuii B HaCTaBICHUSAX
YYUT TOMY, YTO 4YEJIIOBEK B KaueCTBE CBETHJIbHMKA IPH PACCMOTPEHUM CBOUX IOCTYIKOB
ynoTpebnsin coBecTh. BmecTe ¢ TeM, COBeCTb €CTh HeKas creuupuyeckas CIOCOOHOCTb
HPABCTBEHHOI'O CY)KJI€HHUS, C IOMOIIBI0 KOTOPOTO YEJIOBEK B KaXXJOM KOHKDETHOM Cllydae
OTIpeJIeNISIeT, UTO JeNaTh U KaK MOCTYHaTh ",

B TakoM KOHTEKCTe HeneHHus 3aKOHOB Ha bBOouii M yenoBeueckue, Kak CIpaBeIMBO
3aMeuaeT y4deHbll BsuecnaB IBaHOB, HE TOJIBKO ONpAaBJaHO, HO M IIO3BOJISIET BBICTPOMTH
HEepapXMIO 3aKOHOB MO MPUCYTCTBUIO B HUX HMEHHO JyXOBHOTO MOMEHTa ",

Yuras 3TH CTPOKM MM CJbllIa ceiiyac MEHsl, COBPEMEHHBIE CIIyIIaTeld W 4YuTaTelu,
MOKET, HUPOHHYHO YCMEXHYTCS, YCMOTpPEB B ccbUlKax Ha boxbu 3akoHbl, boxuil myx
ONpEACIECHHYI0 JlaHb MOJE, PAacTHUpPa)XKMpPOBAaHHYIO, K COYKaJICHHMIO, HA CTpaHUIAX MHOTHX
COBPEMEHHBIX U, B YaCTHOCTH, IOPHIMYECKUX JKypHajoB. Ho pa3Be MOXHO HCKIIOUUTH U3
TEHETUYECKON NaMsATH TOKOJEHUH MpedaHuss O KaMEHHBIX CKPIKaIIX € H300pa’keHueM

Conneunoro bora, nepenaromero cBou 3anoBeAu Hapr XamMmyparu, uin 3akoHogarens Kpura

MI/IHOCEl, KOTOpLIﬁ CUHUTAJICA TOJIBKO IMEPCAATUUKOM BOJHA 36BC3., TaK KaK H 3aKOHOJATCJIb

0 Apxuenuckon @unapem (I'vmuneeckuii). Uctopuueckoe yuenne o6 oruax Lepksu. M., 1996. C.235.

51 Cm.: Apxumanopum Inamon. TlpaBocnaBHoe HpaBcTBeHHOE Gorociosue. M3nanue Ceato-Tpoune-Cepruepoit
naspsel. 1994. C.70.

52 Cm.: Usarnos B. M. 3axon u npaso. B ¢6.: [Ipaso u xu3He. Ne 25. M., 2000. C.59.
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Cnaptel Jlukypr — nepegaT4YMkoM BOJIM AIMNOJUIOHA, a 3akoHojarenb M3pawnst Mowuceid —
nepeaaTynkom Bosiu Merossl.

IIpenanuss KUBYT B HAac HE3aBUCUMO OT HAIIETO JKEJIAHWS, U HMMEHHO 4Yepe3 HHUX
COBPEMEHHBIM IIParMAaTUYHBIA U PAlMOHAIBHBIM YEJIOBEK IIOCTUIaeT MYIPOCTb, CBS3YIOLLHE
JlyXOBHBIE HUTH IOKOJEHUH. «['0BOps O Hapoje Kak O LEJIOM, Mbl JOJKHBI UMETh B BUAY HE
OJIHMX JIMIIb HAJIMYHBIX YIEHOB €ro, JyXOBHOE €IMHCTBO COCIUHSAET TAKKE U CMEHSIOIINE APYT
Jpyra IIOKOJIEHUsI — HacTosIlee ¢ MpouusiM. IIpaBo coXpaHUIoCch B HApOJEe CHIION INpeNaHus,
00yCJIOBJICHHOW HE BHE3AITHOM, @ COBEPIIIEHHO MOCTETICHHOM, He3aMETHOW CMEHOU MOKOJICHUH, —
MIcal B CBOE BpEMs BHJHBINA IpeJCTAaBUTENb HCTOPHYECKOH mKonsl mpaBa ®.CoBHHBE.
Pa3zBuBast 31y Mmbicib, pycckuil ¢umnocod CoJOBbEB BBIPA3UT €€ CIEAYIOIMKUM 00pa3oM: YTO
KacaeTcsi peIMTuH B COOCTBEHHOM CMBICIIE, HE MU(OJIOTUH, TO M OHA TAK)KE HE MOXET OBITH
BBI[yMaHa, U B HEH OTAEIHHOMY JIMIy KaK TaKOBOMY IPHHAJUICKHUT OOJee CTpaJaTelbHOE
3HaYeHHE, IIOCKOJIbKY, BO-TIEPBBIX, OOBEKTUBHBIM HCTOUYHHUKOM DEITUTHHM MPHU3HACTCS HE
3aBHCSIIEE OT YEeIOBEKa BHEIIHEE OTKPOBEHHE, U IOCKOJIbKY, BO-BTOPBIX, CYOBEKTHBHBIM
OCHOBaHUEM DPEJIUTHUU SABJISETCS Bepa HApOJHBIX Macc, ompenenseMasl OOIUM MIpelaHnueM, a He
HCCIeIOBAHNEM JIMIHOTO pasyMa»°t. CllefoBaTebHO, B IIPEACTABICHNH APEBHUX MPABO BCETa
00yCIIOBIMBAJIOCH BOJIEH OOTOB M MX MOMa3aHHUKOB — MpaBUTENeH rocyaapcrsa. Bee npesHue
HapOJibl JaI0T 00XKECTBEHHOE 00BSICHEHNE U 000CHOBaHUE CBOUM 3aKOHAM.

ITo cytu, He OBLIIO HU OAHON CHCTEMBI IPEBHETO MUCAHOTO MpPaBa, KOTOPOE HE BKIHOYAIIO
Obl penuruo3Hble MpeanucaHus. SpKo BbIpaAKEHHOE OOO0KECTBIEHHME BIIACTH U 3aKOHA
XapakTepHO, B 4YacTHOCTH, M1 Erunra u Basuiona. Penurus 3aech HENOCPENCTBEHHO
OMHpaEeTCsl Ha TOJb3y, HEOECHBI 3aKOH BOCIHPUHHUMAeT B ce0s IOpUIUYECKHE CTaThbU U
MTOJINTUYECKHUE TIPABUIIA.

Takum oOpa3om, oOlIeCTBEHHass 3THKa CO CBOMMH IpaBUJIaMH MOpajd, OOIIMpPHOE
3aKOHOJIaTEJIbCTBO MO TPAXKIAHCKOMY IIPaBy, HE MEHEE MHOTOYUCIIEHHBIE TOJIOKEHHUS 110 MIPaBy
YTOJIOBHOMY M, HAKOHEI[, caMas HAacCTOsIas MOJUTHUKAa — Hayka o0 YIpaBIEHUU — BCE ITO
CTAaHOBHUTCS HEU3MEHHBIM COJEP>KAaHUEM PETUTHMO3HON AO0rMbl, O0BEAUHSIONEH HOPMHUPOBKY
KHU3HU C KOCMUYECKHM 3aKOHOM M OOUIEMHPOBBIM MOPSAKOM. VIMEHHO B pEIUIUU KPOKTCA
npeesibHble OCHOBBI U KOHEYHBIA MUCTOYHMK mpaBa. U mosicHdas 31aeck TO, uro KOHT roBopui o
penuruM  HemocpencTBeHHO Erumnra, MHE Bcerja BCIOMUHAECTCS U INPAKTUYECKOE €€

npenomiieHue. J[Ba crnosa. Kak usBectHo, B Erunre He OblIO 3aKpBITHIX CyA€OHBIX 3aceqaHUil,

53 [Tur. no: Kopkynos H.M. Jlexiu 110 obuieit Teopuu npasa. CII6., 1908. C.109.
% Conosvee B.B. ®unocodckoe Ha4ao 1eIbHOT0 3Hanus. Munck, 1999. C.7.
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IZIe HENOCPEACTBEHHO NPAaBOCYAUE OCYLIECTBIISUI BEIMKUM BU3UPb. ECTECTBEHHO, KaK MBI BCE
IIPEKpacHO IMOHUMaeM, (papaoHbl HE OTIMYAIMCH OCOOOW NMPHUBEPKEHHOCTBIO K COOJIIOJICHHIO
IpaB dYeJloBeKa B HAIIeM MOHMMAaHUHM 3TOTO0 TEPMHHA, HO OBLI JKEIE3HBIH 3aKOH, KOTOPBIHA
TOBOpWIJI, YTO JI000HM rpaxkaanuH Erunta BHE 3aBHCHMOCTH OT JIOJDKHOCTHOTO IIOJOKEHUS
JIOJDKEH IpeACTaTh Mepesl CyI0M, €CIIU JJIsl 3TOr0 BO3HUKIIM OCHOBAHUS, U BCE 3TO J0JIKHO ObITH
oTKpeITO. [l vero 310 genanoch? YToObl KaKAbI Ipa’kAaHWH IOHUMAJ, Kak paboTaer
rOCyJIapCTBEHHBIN MexaHu3M Erumra, — MHE 3TO OYeHb NMOHPABHIOCH, — YTOOBI BCE JEHCTBUS
BJIACTH OBLIY SICHBI U MIOHATHBI, KAK «JIyYUK COJIHIA U TyHOBEHUE BETEPKAY.

B cBoe Bpemst u3BecTHbIN pycckuil mpaBoBer KopkyHOB 3aMeTil, 4yTo «00>KeCTBEHHas
TEOpHsl MPOUCXOXKJCHHsI IpaBa CIIOCOOHA HE TOJIBKO HANpsMYl0 COeIMHUTh bora, 3akoH u
YenoBeka, HO 1 cKa3aTh Ues0BeKy, KaK eMy KHTh U JeHCTBOBATH, YTOOBI CTATH JIydIIE» >,

Takum o0pa3zom, uTO Obl MBI HM TOBOPWJIM O IparMaTu3sMe — O JII0OOM IparmMaTusme
NecTBUH, B IIOOOM Cllyyae MOCTOSIHHO B T€X MJIM MHBIX paboTax ¢miocooB Mbl BUJIUM, YTO,
TaK WM MHauye, B IPUHUMAEMbIX 3aKOHaX (Mbl YK€ TOBOPUM O YEIOBEUYECKHUX 3aKOHAX) JOJKHA
OBITH HPABCTBEHHAsI COCTABJISAIOILIAS.

K mpumepy, oaMH W3 COBpPEeMEHHBIX aMepHKaHCKHX ¢uiocopoB (s Oyay celdac
3akaHuuBath) Jlon @ymnep nucan: «He cymecTByeT crocoboB, MOCPEACTBOM KOTOPHIX 3aKOH
MOJKET 3aCTaBUTh YEJIOBEKA >XUTb HAa TOM YPOBHE COBEPIICHCTBA, K KOTOPOMY 4YEJIOBEK
crocobeH. 3a paboTOCIOCOOHBIMU KPUTEPUAMHU 11 (POPMHUPOBAHUS CYKJIEHUN 3aKOH JOJKEH
oOpaiaTbcsi K CBOEMY KPOBHOMY POJACTBEHHHMKY — MOpaJl, HPaBCTBEHHOCTH. Besikuil oTxo oT
NPUHIUIIOB BHYTPEHHEW MOpaliM M IpaBa MHpPeJCTaBiIseT COO0OH OCKOpOJIeHHE TOCTOMHCTBA
YeNoBeKa Kak OTBETCTBEHHOTO CyOhekTan .

N B 3axmouenne. Kak mnpoHMkHOBeHHO 3BywaTr cioBa Anekcus II — Ilarpmapxa
Mockosckoro, Bces Pycu, IlapctBo emy HeOGecHoe, oOpailleHHbIE K Hapoay B CBS3U C
npunsaTieM usBectHoro denepanbHoro 3akoHa Ne 122-®3. D10, MOXKeT ObITh, OJAWH U3 TEX
pPEeIKUX MOMEHTOB, KOTJa IIepKOBb BO3BBICHJIA CBOM T0JOC B 3allUTy o00e31oieHHbIX. Kak
30pOBO cKazaHO: «KaXIoro BIacTh MMYIIErO CEroJHS MpPHU3bIBal0 JIEHCTBOBATH COTJIACHO
30JI0TOMY IpaBWIy — €BaHIeIbCKOW HpaBCcTBEeHHOCTU: «Kak XoTHTe, 4TOOBI ¢ BaMU MOCTYIAIH
JIOM, Tak mocTynaiite u Bel ¢ HUMI» (EBanrenue or Mardest 7.12). JIuiiam, OTBETCTBEHHBIM 3a
ocylIecTBiIeHHe pedopM, HyKHO ObITh BHHUMATENbHBIMU K HYXJaM TMOXHUIBIX U HEUMYIIUX

HIOHefI, HHOT'Ia HE OYUCHBb XOPOIIO MOHUMAKOIINX CMBICII HOBOBBCIACHMUS. Bnactu B LOECHTPC U HA

55 Kopxynoe H.M. yxa3. cou. C.99-115.
% Jlown JI. @yanep. Mopains ipasa. M., 2007. C.19, 194.
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MCCTax IMpomy KaK MOKHO 6BICTpeC JaTh JHOAAM IIOJOKEHHOC MM II0 3aKOHY U I10 BBICIIEMY

HPABCTBEHHOMY TIPaBy»° .

Jlagurckuit Biragumup Unbuy
3amecmumens oupexmopa Uncmumyma
3aKOHO0AmMeNbCmed U CPAGHUMENTbHO20 NPABOBEOEHUs.

npu [Ipasumenvcmee Poccutickou @edepayuu, K.10.H.

Penurusi u npaBo B COBpeMEHHOM MHpe

1. OcHOBHBIE IPaBOBBIE CO001IECTBA MUPA.
OcHoBHasi JMHHUS pa3jioMa MPABOBOTO IPOCTPAHCTBA MHUpA IPOXOJUT MEXKIY IPABOBBIMHU
CHUCTEMaMM Ppa3HbIX PEJIUTMO3HBIX TPAagULMNA, OOBEIMHEHHBIX OOLIHOCTBIO JTYXOBHBIX
(3THYecKHX) HeHHOcTei>e. W 9To HeciydaiiHo, MOCKONbKY PENMIUs U MPaBO Ha MPOTAKEHHH
MHOTHX BEKOB pa3BUBAINCH KaK eauHOe meioe. YToObl yOeauTbcs B 3TOM, JIOCTATOYHO
packpbITh cTpanulbl bubmnuu, Kopana, Apyrux CBSIIEHHBIX KHHUI, B KOTOPBIX COOpaHbI
pEJINTHO3HbIE TIPEJaHMs, 3aBETHI, IPOPOYECTBA, HOPMBI, PETYJIUPYIOLIUE TOBCEHEBHYIO JKU3Hb.
O nepBOpOIHOM E€AMHCTBE PENMIMU U IIpaBa CBUACTEILCTBYIOT M ApPEBHUE A3BIKM. Tak, B
JATBIHU CJIOBA «PENIUTHUS» U «3aKOH» HMMENH OOIIyI0 KOpPHEBYI0 OocHOBY (penurus — religare;
3akoH — lex, leges) um mnpuMeHsIHMCh B OJHOM 3HAYCHUH: «CBSI3BIBATH», «OOS3BIBATHY,
«yCTaHABIUBATH» Y,

Mexny penurueii M IpaBOM BCerJa CyLIECTBOBAJIO KpPOBHOE pPOACTBO. Penurus
000CHOBBIBaIa OOXKECTBEHHOE MPOUCXOXKJIEHUE TpaBa M CBETCKON BiacTu. CBETCKas BIACTh

OTHEM U MCUYOM OXpaHsJia pEeIUuTHrIo.

Men(z[y HUMH U cerldac COXPAHACTCA MHOT'O 06mero. O6pama;1c5 K 3TOM TEMEC, OAUH U3

5" Cnyx6a kommyrukaruu OBLIC MIT (cM. Taroke: www.mospat.ru/print/news/id/8397.html)

%8 BriepBhie uiero KaccH(pUKAIMU PABOBBIX CHCTEM 10 TAKOMY KPHTEPHIO, KaK OOIIIHOCTD PETMTHO3ZHBIX
LIeHHOCTeH, BbIckasas B 1899 rony @.Yonton, npodeccop yanBepcureTa Mak [ 'miui, KOTOpbINA yTBEp)Kaai, 4To
CHCTEMBI OOIIET0 NpaBa U POMaHO-TEPMAHCKOT'0 ITPpaBa SIBIISIFOTCS IBYMSI BEJIMKUMH NPAaBOBBIMU CUCTEMaMHU
xpuctuanctsa (Walton F.P. The Civil Law and the Common Law in Canada//Juridical Review. 1899. P.282).
OpHako B JaipHEHIIeM KOMIapaTHBUCTHI KpaiHe peIKo 00paIiainchk K BOIPOCaM PeTUTHO3HBIX Hadall IpaBa iy,
o onpeenenuto I'.bepmana, «penurnosHomy usMepenuro mpasa» (cm. Berman H. Comparative Law and Religion//
The Oxford Handbook of Comparative Law. Ed. By M. Reimann, R. Zimmerman. N.Y. 2008. P.740). Toxbko B
koHne XX — "Hagane XX| BeKOB NOSABISIOTCA paboOTHI ¢ OoJiee yIiayOIeHHBIM BHACHHEM POOIEMBl B3aUMOBIUSHIS
penuruu u npasa (Mpesxkie BCcero, pedub uuet o Tpyaax I.bepmana, [1.I'menna, B.Mencku n 2.Xakcmn).

59 Cm.: Schirrmacher T. “Lex” (Law) as Another Word for “Religion: A Lesson from the Middle Ages//http://contra-
mundum.org.
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KpynHenmux npaBoenoB XX Beka ['.bepman nucan: «IlogoOHO penurusm, mpaBo MOBCEMECTHO
pacrnpocTpaHsieT CBOM LEHHOCTH 4Yepe3 pHUTyal, HHBIMH CJIOBaMH, uepe3 (opMabHbIe
IPOLEAYPHI... YEPE3 TPaJULIMIO, TO €CTh UEPE3 ONPEIECICHHbII IPAaBOBOM fA3BIK U MPAKTUKY...
Yyepe3 CHIIy aBTOPHUTETA... 4epe3 BCeoOIHOCTh... Cpeau Tex Jroael, KTo BepuT B bora kak B
BHICIINI HCTOYHHK MPABa... BEPA B IPABO ABJISAETCA YACTBIO PEITUTHO3HOI Beph» .

B coBpemMeHHOM MuUpE COXpPaHWJIOCh BOCEMb COOOIIECTB IPABOBBIX CHCTEM,
O0BEIMHEHHBIX  OOLIHOCTHIO  JYXOBHBIX LIEHHOCTEH, — COOOIIecTBa XPUCTHAHCKOM,
MYCYJIbMAHCKOM, WHIYHCTCKOH, OYyAIUCTCKOHN, MyAeiCcKOi, KOH(YITMAHCKOW, CHHTOMCTCKONH U
A3bIYECKUX TPAJULUI IIpaBa.

Kpome Toro, cymiectByer /Ba coOOIeCTBa MPABOBBIX CHUCTEM, KOTOPBIE CTPOSITCS Ha
OTPULIAHUM JIyXOBHBIX (3TUYECKHX) LEHHOCTEH. DTO NpaBOBbIE CUCTEMBbl TOTATUTAPHBIX U
TEXHOKPAaTU4YECKUX OOLIECTB.

Koneuno, mpaBoBbie cooOmiecTBa HEOTHOPOAHBI. B pamkax OONBIIMHCTBA W3 HHUX
dbopMuUpyIOTCS CEeMBU TIPABOBBIX CHUCTEM, OOBEAMHEHHBIX OOIIUMHU HAIIMOHAIBHBIMU H
UCTOPUYECKIMH KOPHSIMH, €IMHBIMH IIETSMH, CTPYKTYpHO-(DYHKIIMOHAJIFHBIMU W CTHIJIEBBIMU
0COOEHHOCTSIMU TIPaBa.

Tak, B ceMbe XpPHCTHAHCKOM TpaJWLMU IIpaBa MOYKHO BBIIEIUTH CEMbBH CIIABSIHCKOTIO,
POMaHO-TEPMAaHCKOT0 (KOHTMHEHTAJIBbHOI0) IpaBa, aHIJIO-CAKCOHCKOro (oOuiero) mpasa,
CKaHJMHABCKOTO M JaTMHOAMEPUKAHCKOro mnpaBa. B cBowo ouepenb, OHUM AensaTcs Ha Oosee
npobHble Tpynnbl. Tak, B paMKax OOIIEro mpaBa MOXKHO BBIACIUTH I'PYHIbI IPABOBBIX CHCTEM
rocynapctB bpurtanckoro ConpyxectBa, a B HeM — 0oJiee y3KHe MOATPYMIIbI IPABOBBIX CUCTEM
ABctpanmuu u HoBoi#t 3enannuu, a takxke rocyaapcts Kapubckoro GacceitHa. B cnaBsHCKOM
npaBe 000COOJIEHHO MPEICTAIOT MPABOBBIE CUCTEMBI 3al1aJHOCIABIHCKUX, BOCTOYHOCIABSIHCKUX
U 10’KHOCTIaBSIHCKHUX TOCYJJapCTB.

Cronb ke HEOJAHOPOIHOW IMpencTaeT COOOIIECTBO MCIAMCKON Tpaauuuu npasa. B Hem
OTUETVINBO Pa3JINYarOTCs NpaBoBble ceMbu cyHHUTCKOW (Erumer, Cupus, Mopnanusa u 1.1.) U
mmurckoit (Mpan, Memen) Tpauuuii mpaga, a B MX paMKax — 000CcOGICHHbIE IPABOBEIE IPYIIIbL,
dbopMupoBaBIIMECS TMOJ BO3JEHCTBUEM pPAa3IMYHBIX JOKTPUHAIBHBIX TEUEHUH U  IIKOJ
(Ma3xaboB).

B Oymaucrckoil TpaguuMu THpaBa — JBa OCHOBHBIX TEUCHMS: TXepaBaJa M MaxasHa.

TxepaBana («Yuenue crapeimmx») rocnogactsyer B lllpu-Jlanke m B rocymapcrBax lOro-

60 Berman H. Comparative Law and Religion// The Oxford Handbook of Comparative Law. Ed. By M. Reimann,
R. Zimmerman. N.Y. 2008. P.746, 747.
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Bocrounoii A3un — Kambomxke, Jlaoce, Mpsiume, Tamnanne. MaxasHa («Benukast KonecHHUIIa)
npeobiiazaeT B THOETCKUX rocynapcTBax — byrane u Henare.

MHOroo0pa3Ho COOOIIECTBO SA3BIYECKUX TPAAUIMN IpaBa, COXPAHAIOIIUXCS, TJIABHBIM
o0pa3om, B rocynapcrBax Tponuueckoir Appuky.

CrnenyeT NMOMYEpKHYTh, YTO TPAHUIBI MEXAY COOOIIECTBAMM, CEMbSIMU M TPYIIaMU
MIPABOBBIX CHUCTEM JOCTATOYHO MOABIMKHBI. OHHM MEHSIOTCSI B COOTBETCTBHHM C 3aKOHOM
JUAJIEKTUKU O IEPEXO/E KOJMYECTBEHHBIX W3MEHEHMH B KauecTBeHHble. Hampumep, poct
YHUCICHHOCTH HACEJICHUS MHOTO BEPOUCIOBEAHUS IPUBOJNUT K TpaHC(HOpMAIMK CUCTEMBI IIpaBa
B Jpyroe mpaBoBoe cooOmiectBo. Tak Obl1o, B uyacTHocTH, B JlMBaHe, rie YHCIEHHOCTb
MYCYJIbMAHCKOTO HaceleHHs Bo3pociia ¢ HeMHoruM 6osee 40 mporentoB B 1920-e roasl g0 60
npoiueHToB B 1950-e roasl. [lo HekoTOphIM mporHo3am, yepe3 50 — 70 jeT Takyro ke Cyan0y
MOKET pa3znenuTsb u Poccus.

Paznuunbl Gopmbl BO3IEHCTBHS pelaurud Ha mpaBo. B cooOiecTBe XpUCTHAHCKOM
TpaJWLIMU TIpaBa CBSI3b PEIMTUU U MpaBa HE CTOJb 3aMeTHa. Bo MHOTOM 3TO mpeaornpeneaeHo
Tpe6GoBannem Epanremus: «Otnaiite kecapeBo kecapio, a boxue Bory»®!. OcymecTsus 310
TpeOoBaHUE, XPUCTHAHCTBO CAETANIO0 TOCYIapCTBO M MPaBO CBOOOHBIMU. Bripouem, 3Ta cBoOOa
He Obuta 0e3yClIOBHOM, MOCKOJIBKY B CBOEM DPa3BUTHM IPABO CJIEAOBAIO KakK 3a ITyTEBOJHOM
3Be3/10i1 3a XpPUCTHAHCKUMU 3allOBEIsIMU CBOOOJIbI, CIIpaBeUIMBOCTH, PAaBEHCTBA, MUJIOCEPANS,
JT00BU. DTH 3aM0BEU U ceiluac onpeaessiioT AyX U OCHOBHbIE Hauajia XpUCTHAHCKOW Tpaguivu
paBa, HECMOTPS Ha TO, YTO KOHCTUTYIMHM OOJIbIIEH YacTH TOCyJapCTB OTPULIAIOT CBS3b
pENUTUH U TIpaBa.

BnepBeie oTTOp)KEHHME pPENUTHH OT MpaBa OBLIO 3aKPEMeHO MEpBOW MOMpPaBKOW K
Koncturynuu CIIA, 3anperuBuieii KoHnrpeccy n3gaBaTh 3aKOHBI, YCTaHABIMBAIOIIME PETUTHIO
aub0 HE JOoIMyCKaroue ee CBOOOJHOE HCIOBEJaHHe. JTONW HOpPMOW, Mo cioBaM Tomaca
Jxeddepcona, Obl1a BO3BeIeHa «CTEHA pa3esIeHUs» MEXKIY LIEpKOBBIO M FOCYIapCTBOM.

Bnpouem, B camux Coenunenssix lllTaTax oHa goiroe BpeMsi HE NpeHsTCTBOBaja
B3aMMOIIPOHUKHOBEHUIO peUruu U npasa. O0 3TOM CBUAETEILCTBYIOT MHOTHE aKThl, IPUHATHIE
B XVIII u XIX Bekax. Tak, Opponanc o CeBepo-3ananubix Tepputopusix 1787 roga (moBTOpHO
yTBepkAcH B 1791 rony, B roa npunsaTHs nepsoil nonpasku k Koncrurymuu CIHIA) conepxan
CIeyIoNIyl0o HopMy: «Pemurusi, Mopains W 3HaHHS HEOOXOIUMBI Ui AOOPOTO MpaBlIeHUS U
CYaCThs YEJIOBEYECTBA U JOJHKHBI BCET/ia MOOIPATHCS, TAK)KE KaK IIKOJIbl M 00pa30BaHUe).

N tonpko ¢ cepemuubl XX Beka B CIIA mpoucxoauT 3amMeTHOE OCTA0JICHHE pPOJIH

61 Epanrenue or Matges. Inasa 22. Ctux 21.
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penuruu. K Heil Bce pexke 00pariaroTcs NOJUTUKH. 3aKOHOIATENbCTBO PAKTHUECKH IOTHOCTHIO
UCKJIIOYaeT yNOMHHAaHWE O Hed. B Hemanmoil cTemeHM TOMYy CIOCOOCTBOBaJa IO3ULIUS
BepxoBHoro cyna CIIIA, koTopblii moTpeboBan B peUICHMH IO Jely ODBEPCOH IPOTHUB
Ympasnenus obpazoBanus (1947) momHOTo OTAENIEHUS PEIUTHN OT TOCYIapCTBA.

B nanpHeiimem Ha ee 100 ObUIa OTBEZEHA CYry0O LiepeMOHuanbHas poiib. [Ipe3uaeHT
Coenunennbix lllTatoB, MHBIE BbICIIME JODKHOCTHBIE JMLA (eaepalud U IUTaTOB IIpU
BCTYIJIGHUM B JOIDKHOCTH NIPMHOCAT Hpucary Ha bubmuu®?. Ha amepukaHCKuX GaHKHOTax
umeercss Hannuch «B Bora mbr Bepyem». B kaxmoil u3 mamar Konrpecca ocramuchk CiryxObl
KaleJuIaHOB (CBSILIEHHOCITYKUTENei ), co3aannbie B 1791 rony.

B Hamm THUM «CTeHa pas3/ieleHus» MEXAy PelIMruel U MpaBoM CYLIECTBYET B OOJbluei
YacTU TOCYJapCTB XPUCTUAHCKOW Tpaauluu Ipasa. M TOJIbKO HEKOTOpBIE U3 HUX COXPAHSIOT
Ooiiee TECHYIO CBSI3b PEIMTHM W mpaBa. Tak, B BelnkoOpHUTaHWM MOHApX OCTAaeTCsl TIIaBOM
aHrnukaHckod uepkBu. Koncerutynms Hopsermum 3akperursier CTaTyCc  €BaHIEIMYECKO-
JIOTEPaHCKON peMIuM Kak o¢uiuanbHoro Bepoucnosenanus (maparpad 2). Koncruryuwms
Kocra-Puku yka3biBaeT, 4TO PuMCKO-KaToiIMueckas amoCTOJIbCKash pEJIUrusl —sBIISETCS
TOCYIAPCTBEHHOW PEJIUTUENd U YTO «TOCYHApCTBO OKA3bIBAECT €U MOJJIEPKKY, HE MPEHSATCTBYS
CBOOOJTHOMY OTIIpaBJIeHHIO B PecryOnuke Ipyrux peauruo3HbX KyJIbTOB, HE MPOTUBOPEYALINX
00IIECTBEHHOM MOpaITK U T0OPBIM HpaBam» (cTaths 75).

bonee nmonaHO CBSI3p penuruu U rocyapcTBa pacKpbIBaeTcs B KOHCTUTYLMSX ['peunu u
Wpnananu.

Tak, KoHctuTynms I'penmu HE TOJIBKO 3aKpEIUIIET «TOCHOJICTBYIOLIYIO» pOJIb B
rocyJapcTBe IMpPaBOCIAaBHOM penauruu (ctaThst 3), HO U COAEPKUT OTHENIBHYIO CTaThblo,
TIOCBSAIIEHHY0 cTaTycy CBaTO# ropsl AdoH (ctaThsa 105)%,

A Konctutynuss Hpmangum yTBEp)KIaeT, 4TO HCTOYHUKOM BCEX BIIACTEH SABIISIETCS
[Tpecsitass Tpouna u 4TO K Hell Kak K «HOCIeqHEeH HaJexX/]e JAODKHBI ObITh HAIpaBJIEHbI BCE
neiicTBus uenoBeka u Iocynapctaan®,

BnpoueMm, oTMeTHM, YTO Takue€ KOHCTUTYLMOHHBIE HOPMBI JJI CTPaH XPUCTUAHCKOM

TpaauIuyu TIpaBa B o0miemM HeTunuuHbl. [Ipeobiamaer TeHaeHIUS K (HOpMaTbHOMY OTPHIIAHHIO

PpOJin pCIUuTHuU, 4YTO HC MCIIACT el OKa3hIBaTh I‘J'IY60KOC BO3JCHCTBHUE Ha Pa3BUTHC IIpaBa.

62 TTocuie BBIGOPOR 2006 ros1a BIEPBbIC B AMEPUKAHCKON MCTOPHMU OJMH U3 uNieHOB ITanaTel NpeicTaBuTeNel MpuHEC
npucary Ha Kopasne.

83 Tekct Koncturyuuu cm.: Koneruryuuu rocynapers Esponst. M., 2001. T. 1. C.639 — 696.

64 Tekcr aToro akra cm. Jlaputckuii B.U. TT0331s npasa: CTpaHMIb TPABOTBOPYECTBA OT APEBHOCTH JIO HALIHX
nueit. M., 2003. C. 317 — 358; Koncrutynun rocynapcers Esponst. M., 2001. T. 1. C.778 — 816.
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CoBeplilieHHO UHBIM 00Pa30M J1eJ10 OOCTOUT B CTPAHAX UCIAMCKOTO MHUpA, i€ MPaBO U PEIUTHUs
HE TepsUIH KPOBHOTO POJICTBA.

Tak, Koncrurynus Hpaka 2005 roma mpsiMo yKas3bIBaeT, 4TO «HCIaM — O(QUIIMATbHAS
peNIUrusl ToCyapcTBa U OCHOBHOM HCTOYHHMK 3aKOHOAATEIbCTBA», YTO «HHU OJUH 3aKOH HE
MOJKET OBITh MPUHST, €CIU OH MPOTUBOPEUYHUT YCTAHOBJICHHBIM HOpMaMm uciamay» (dactu 1 u 2
CTaThu 2).

B Koncruryuun Adranucrana 2004 roga ckazaHo, uyTo AQraHucTaH sBISETCS
«HCTAMCKOHN pecnyOnukoi» (cTatbs 1), YTO €ro penurueil sBISeTCS «CBAILICHHAsS PENUTUs
ucnamay (CTaThs 2), UTO HA OJIMH 3aKOH HE JIOJDKEH MPOTHBOPEUYHUTD €€ J0rMaTaM.

Koncrurynus Hemena 1994 ronma MIPOBO3IJIAIIAET UCJIaM T'OCYyAApCTBEHHOW peIurueu u
HMCTOYHHKOM BCEro 3akoHonaarenbcTBa (ctathu 2-3). Takas xe ¢dopmyna COIEpKUTCA B
Koncturynun O0beanHeHHBIX ApaOCKux OMUpaToB (CTaThs 7).

A B Caynosckoil ApaBum ycraHoBieHO, uro e¢ Koncturynueil ssusercs «Kuura
Bcepbimnero Annmaxa u cynHa Ero Ilpopoka» (crates 1 OcnoBHoro Huzama o Biactu
Koponescra Caynosckas Apasust 1992 rona).

Haubonee nocnenoBatebHO CBS3b MpaBa U penuruu 3akperuieHa B Koncrutynuu Mpana
1979 rona Ona yTBepkAaeT, 4TO cucTema npasiieHus B Mpane ctpoutcs Ha Bepe B equHoro bora
U B yCTaHOBJIEHHbIE VM 3akoHBI Iapuara; 4TO 4YENOBEK IOJDKEH NMOKOpuThesa Ero Bose; 4to
00’KECTBEHHBIM OTKPOBEHUSIM IMPUHAIEKUT OCHOBOIOJIAraroliasi pojib B TOJIKOBAaHUM 3aKOHOB; YTO
cyuectByeT CTpalliHbIi CyJl M UTO OH UTPAET CO3UIATENBHYIO POJIb B COBEPLLIEHCTBOBAHUU YEJIOBEKa
Ha nyTd K bory; uro boxecTBeHHas CHpaBeyIMBOCTh IPOSIBISETCS B CO3IAHMHM U YCTAHOBJICHUM
3aKOHOB IIapUaTa; 4YTO IPU3HAETCS IPEEMCTBEHHOCTh MMAaMOB M YTO MM BBEpSETCS ONEKa Haj
OOIIIECTBOM; YTO YEJIOBEK, €r0 O71aropojICTBO M CBOOOJIBI SBJISFOTCSI BBICIICH 1EHHOCTHIO U YTO OH
HECET OTBETCTBEHHOCTH nepes] borom (ctarbs 2). CUMBOJ KOHCTUTYIIMOHHOM BEpbI, 3aKpETJICHHBIN
B CTaTb€ 2, HAXOIUT OTPAKEHUE BO MHOIMX JApyrux Hopmax OcHoBHoro 3akoHa HMpana. Tak,
cTaThsd 4 YyCTaHaBIMBAaeT, YTO BCE TIPAKAAHCKUE, YTOJOBHbIC, (DMHAHCOBBIE, YKOHOMHYECKHE,
a/IMUHHUCTPATUBHbBIE, KYJIbTYpPHbIE, BOCHHbIE U MOJUTUYECKUE 3aKOHBI M YCTaBbl MpaHa HOIKHBI
OCHOBBIBATHCSl HA HOPMaX HMCJIaMa M YTO KOHTPOJIh B 3TOM chepe OCyIeCTBISIIOT (PaKuxu (MCIaMCKUE
npaBosezibl) CoBera 1o oxpaHe KOHCTUTYIIMH 1 UCIIaMCKHUX HOPM.

TecHble CBSI3M peNUruM M ITpaBa MPUCYIIH HE TOJIBKO MCIAMCKOMY MHpY, HO U
roCy/apcTBaM MHBIX PEIMTHO3HBIX TPAIULIHIA.

Tax, Konctutyuuss byrana mnoguepkuBaer, uTO «OyIau3M SIBISIETCA JIYXOBHBIM

HaclIeauemM BYTaHa, CO}IGﬁCTByIOI].[HM INpuHOUIIAM W HEHHOCTAM MHUPHOIo CymI€CTBOBaHUA,
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OTKa3a OT HacWiIusA, cocTpafaHus u tepnuMocTu» (ctaths 3). A Koncrurymus Hlpu-Jlanku
yCTaHABIIMBAET, YTO OyIau3M 3aHUMaeT B PecryOiuke «Beayliee MECTO» M YTO 00S3aHHOCTHIO
roCy/1apCTBa SIBJISIOTCS «3allluTa U cofeiicTBue yueHuto byab (ctaths 9).

3HauMTeNbHA posib uynausma B M3paune, cuntonsma B Anonun, unayusma B Muauwm,
A3bIYECKUX (TPAIUIIMOHHBIX) BEpOBaHUH B rocynapcrBax Tponuueckoit AGpuku u T.1.

2. TeoJsiorusi XxpMCcTHAHCKOIO MpaBa.

BepHemcs k XpucTHaHCKOM TpaJuLIMU IPaBa, TOYHEE, K TEOJIOIMH XPUCTUAHCKOTO MpaBa.
Ha npoTrskeHMr MHOTMX BEKOB OHO OKAa3blBaJIO MOIIHOE BIMSHUE Ha pa3BUTHE rOCyAapcTBa U
npasa.

[Ipexxne Bcero, OHO cIep:KMBajio, Onmarofaps 3amoBeAsM €IUHOW BEpbI, MUJIOCEPIAHs,
CMHUpPEHHUs, JIOOBU, TE€ CHJIbI, KOTOpblE pa3pyllajJidi €JUHCTBO XPHCTUAHCKOTO MHpa U
[EJIOCTHOCTh TOCY/IApCTB MO0 HAIMOHAJIBHBIM M COLMAIBHBIM JIMHHUAM pazjioMa. DTy (QyHKIUIO
OHO COXpaHSET U cenyac.

Bmecre ¢ TeM, OHO CIYKHUJIO MOUIIHBIM (PAKTOPOM 3KOHOMHYECKOT'O pOCTa, MPUBUBAs
TpaZuLUU JOOPOCOBECTHOIO TPYJla M COLUAIBHOIO €IMHCTBA. LlepKOBHbBIE OOIIMHBI CKPEILISIIN
JOJeN KpenkuMu y3amMu. Bo MHOroM MMEHHO OHU OpraHM30BBIBAJIM YKJaJ SKOHOMHYECKON U
COLIMAJIbHOM >KM3HHU, CTaB MEPBBIMU SYEHKaMH HOBOTO I'pa)kIaHCKOTo OO0IIecTBa. JTO Hacienue
COXPAHEHO U B HAILY JIHU.

Benuko 3HaueHne XpUCTHAHCTBA M B Pa3BUTHUU CBSI3€H C JPYTrUM, HHOBEPHBIM, MUPOM.
Kak ormeuan ®rocrens ne Kynanxk, XxpuctnanctBo BMecte ¢ uaeed Equnoro bora mpunecno
TaK)K€ HICK EJUHCTBA 4YEJIOBEUECKOIO pOJa, 3alpEIlaBIIyH0 HEHABUCTh K INPEICTABUTEISAM
apyrux BepomcroBemammii u pac®. Ilo cyTw, 37ech IHekKaT MCTOKM COBPEMEHHOTO
MEX1yHapOJAHOIO IIpaBa.

XpHUCTHAHCKHE 1LIEpKBM M MOHACTBIPM Ha TMPOTSIXKEHUHM MHOTHMX BEKOB ObUIN
€AVMHCTBEHHBIMU XPAHUTEISAMU NMUCBMEHHOCTH M KyJabTypbl. OHM M B Halll JHU OCTAKOTCS
LEHTpaMH JyXOBHOW JKHM3HM, HMCTOYHHUKOM HPABCTBEHHOTO OOHOBiIEHHUs ooOmecTta. Tak,
oneHuBasg JOyxoBHoe BiusHHe Ceprusg PamoHexCKoro, BEIUMKHI PpPYyCCKHM  HCTOPHK
B.O.Kmrouesckwuit mucan: «IIpemogo0Ousiit Cepruii cBoei KU3HBIO, CAMOW BO3MOKHOCTBIO TaKOH
KHU3HH JlaJl TOYYBCTBOBATh 3aCKOPOEBIIEMY Hapojay, YTO B HEM €Ille He Bce J00poe moracio u

3aMCPJI0; CBOUM IIOABJICHUCM CPEAU COOTCUCCTBCHHUKOB, CUACBIINX BO TbMC U TCHU CMCpTHOf/'I,

8 drocrens e Kymanx H.JI. T'paxxnanckas oomunaa apesHero mupa. C.454.
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OH OTKPBLI IV1a3a Ha cCaMUX ce0sl, HOMOT UM 3arJIsHyTh B CBOM COOCTBEHHBIN BHYTPEHHUN MpaK U
Pa3IIIAeTh TaM ellle TIEBIIME HCKPBI TOTO K€ OTHS, KOTOPHIM TOPEN 03apUBIIHil UX cBETOU»°C,
Cnengyer OTMETUTb, YTO 3a HEMHOIMMHM MCKJIIOYEHHSMH, LIEPKOBb HE BMEILIMBajach B Jeja
rocygapcrsa. B cBOw ouepenb, roCcylapCTBO HE BMELIMBAJIOCH B Ji€Ja PEIUTMU U LEPKBH.
['ocynapctBo 00peno cBoOOAY, KOTOPYIH paHee CKOBBIBAIM sA3blueckue penuruu. M Hukakas
«BJIACTB, KPOME BIIACTH HPABCTBEHHOT'O 3aKOHa, ee Gosiee He cTecHsma»®’.

Ho, Hapsiny ¢ 3TuM, NpOCTpaHCTBEHHBIE Ipeleibl FOCYJapCTBEHHOM BiacTH cTaiu Oolee
y3KkuMH. ['0Cy1apCcTBO yCTYyNHIIO IEPKBH PETYIMPOBAHNE MHOTHUX BOIIPOCOB — OpayHO-CEMEIHBIX
U HaCJIe/ICTBEHHBIX, BOCIUTAHUSA U OOpa3oBaHMs, TyXOBHOH *KM3HM M HPAaBCTBEHHOCTH. ITO
HacJIEJUe COXPAHsETCs, BOILUIOTUBILNCH B IIPEJOMIIEHHOM, HO, MO-NIPEXHEMY, XPUCTUAHCKON B
CBOEH CyTH KOHLEIIMU OTPAaHUYEHHOCTH I'OCYIapPCTBEHHOM BJIACTH.

OTMmeTHM elle OAHY XapaKTepHYH YepTy XPUCTHAHCKOM TpagulMM NpaBa — IMPU3HAHUE
cJ1a00OCTH M OrPaHMYEHHOCTH JI€MCTBUS CBETCKMX 3aKOHOB. B mepBoM mnaMsaTHUKE pPyCCKOH
CIOBeCHOCTH — B modMe «CII0BO O 3aKOHE M GrarofaTu» MuTpononuTa Mnapuona®® — sra umes
OTpa)keHa B CIECIYIOUIUX CIOBAX:

«3aK0oH OTOIIIE]I,

a Brarofath U MCTHHA BCIO 3€MITIO MCTIOMHIII» Y,

WnapuoH Bepuil, 4TO IPEKHUN 3aKOH Mouces «Kak BedepHss 3aps morac». Takum ke
00pa3oM HepelKO BOCIPUHUMAIOTCS M COBPEMEHHBIE 3aKOHBI, UTO 00YCIOBIMBAET MPOOIEMBI B
VX IPUMEHEHHH.

Bwmecte ¢ TeM, XpUCTHAHCTBO OINPEAEIIAECT COACPKAHUE MHOTUX CBETCKUX 3aKOHOB.
IIpexne Bcero, peub UIET O XPUCTHAHCKUX HJI€allaX COLUAIbHOMN CIIPaBEIMBOCTH, €AUHCTBA U
MUJIOCEPUSL.

B noarsepkaeHne MOKHO IPUBECT KOHCTUTYLIMOHHBIE HOPMBI MHOTHX rocyaapcts. Ho
1 OrPaHUYYChb TOJBKO IIPUMEPAMM CIIABIHCKUX OCHOBHBIX 3aKOHOB. Tak, mepBas CTaThbs
Konctutyuun Cepbun yTBEp’KAaeT, 4YTO TOCYAapCTBO CEpOCKOro HapoJa OCHOBaHO Ha
LEHHOCTAX COLMAIbHOM cripaBeiIMBOCTH. Ctathst 35 KoHcTuTynimm MakenoHHH yKa3bIBaeT, 4ToO

«rOCYZIapCTBO MPOSIBIISICT 3a00Ty O COIUATBHOM 3aIUTe U COLUATBHON 0€30MacCHOCTH TPpaXKIaH

Ha OCHOBE COLMaJbHOM CIIPaBCAJINBOCTU). Pa3BepHyTa;1 (bOpMy.]'II/IpOBKa conuaJIbHOIO

% Kmouesckuii B.O. 3nauenue [Ipen. Ceprus mis pycckoro Hapoja u rocyaapcrsa. Tam xe. C.213 — 214,

87 drocrens ne Kynamx H.JI. Ykas. cou. C.456.

88 «C110B0 0 3aKOHE U GJIaroAaTH» - NEPBOE JOIIE/IIEE 10 HAIMX JHEN IPOM3BEICHHE HA PYCCKOM s3bIKe. Briepabie
0HO 0bUT0 TyOMuHO HcnoyiHeHo MnapuoHom 29 mapta 1049 rona.

8 Crnogo o 3akone u Gnarogaru Murtpononuta Unapuona//Tlosectu Jpesneii Pycu. M., 2002. C.11.
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rocynapctBa conepxkurcs B crarbe 7 Konctutynuum Poccuu: «Poccuiickas ®enepauus —
COLIMAIbHOE TOCYIapCTBO, IOJUTHKAa KOTOPOrO HANpaBlieHAa HAa CO3JaHUE YCIOBUU,
00eCTeynBarOIIUX JOCTOWHYIO KU3Hb U CBOOOIHOE PAa3BUTHE YCIOBEKAY.

Eme oxHo Hacienue XpUCTHAHCKOM TpaAMLMU IpaBa, OTPAKEHHOE B KOHCTUTYILMSX
CIIaBSIHCKUX TOCYAApCTB, — 3aKperieHue 0co00ro mpaBoBOTO peKUMa MPUPOJIHBIX PECYPCOB H,
MIPEXKJIE BCETO, 3€MIIH.

B vactHoctu, Koncturynus bonrapum ykasbiBaeT: «3emili — OCHOBHOE HAIlMOHAJIBHOE
0oraTcTBo, KOTOpOE IMOJIb3yeTcss 0co0o0il 3amuTol rocymapcTtBa u oOmiectBa» (ctaThs 21).
Koncturynusa VYkpanHbl NOJYEPKUBAET, YTO «3€MJISl SIBJISETCA OCHOBHBIM HAIlMOHAJIBHBIM
OoraTcTBOM, HAXOASIIUMCS 1O/ 0CO00 0XpaHoil rocyaapcTBay (craths 14). CxoaHsiM 00pazom
TH Bompockl perynupyer U Koncrtutyuus Poccum: «3emiss u apyrue HpHUpPOAHBIE PECYPCHI
HCIIOJB3YIOTCS U OXpaHstoTcs B Poccuiickoin Denepannn Kak OCHOBA KU3HU U JESATEIbHOCTH
HaApOOB, MPOKUBAIOIINX HA COOTBETCTBYIOIIEH TeppUTOpumn» (CTaThs 9).

JIoCTaTOYHO OTYETJIMBO B KOHCTUTYLHUAX CIABSIHCKUX FOCYJApCTB MPOCIEKHUBACTCS €I
OJlHAa HJes, UCXOZsAIlas OT XPUCTUAHCTBA, — WJES OrPAHUYEHMS] YAaCTHOW COOCTBEHHOCTH.
Hampumep, cratess 20 Konctutyuun CrioBakuM 3akpeIuiieT CIEAYIOUIME IOJOKEHUS:
«CoOCTBEHHOCTh ~ 00s3bIBa€T. 3amperiaeTcss 3JI0ynoTpeOieHne COOCTBEHHOCTbIO M €e
UCIIOJIb30BaHUE BOMIPEKH BCEOOIIMM MHTEpPECaM, OXPaHsEMbIM 3aKOHOM, WM HaHOcAIIee yIiepo
npaBaMm Jpyrux Juiy. CTonb K€ HIMPOKO 3TOT MHPUHUMI packpbiBaeTcss B KoHcTuTynuum
XopBatuu. B Heill coxaepkarcsd NOJMOXKEHHS O TOM, 4YTO «COOCTBEHHOCTb IOPOXKIAET
0053aHHOCTU» M 4YTO «CYOBEKTHI IpaBa COOCTBEHHOCTH M II0JIb30BaTe€IM COOCTBEHHOCTH
TOJIKHBI 3800TUTHCS 00 o011ieM Oare» (cTaths 48).

51 He ciydaliHO MPUBEN MPUMEPHI U3 CIABSIHCKOTO MPaBOBOIO MUPA, MOCKOIbKY UMEHHO
B HEM uAYyT OypHble MNporecchl OpoKeHUs, B KOTOPOM KpUCTAIJIM3YEeTCS HOBBIM CIIIaB
IIPABOBBIX, PEJIUTHO3HBIX, JYXOBHO-HPABCTBEHHBIX LIEHHOCTEH.

Bo MHOrom 3TOT mporecc 00ycClIOBI€H OCOOCHHOCTSIMU CJIABSIHCKUX SI3BIKOB, KOTOPBIE
CO3/1al0T 0COObI€ MBICIUTENbHBIE 00PAa3bl, ONPEAEIAIONINE MOVIMHHOE CO/Iep KaHNE MTpaBa.

B HHX yacTO 3ByYar peiauruo3Hbie JIMOO0 MUCTHYECKHE MOTHBBL. Tak, KOpHEBas OCHOBa CIIOBa
«3aKOH» — «KOH» O3Ha4aeT pyOex, Mpejen, Hayajlo W, BMecTe ¢ TeM, KoHell. He ciydaiiHo Ha
IPOTSKEHUM MHOTHX CTOJIETHH CJIOBO «3aKOH» aCCOLMHPOBAIOCH B OCHOBHOM €O CBSILICHHBIM

nucanneM — buoimei.
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Hotel npyroro Mupa 3ByYaT BO MHOTHX CIIOBAaX, OINPEICISIONUX MPUPONY U MYTH
pa3BUTHSI IIPaBa: «CyA» — ATO CyAb0a, OT KOTOPOIl HEBO3MOXKHO YHTH, «00OTraTcTBO» — 3TO TO, YTO
UCXOOMT OT bora u 4To 4enmoBeK HEe MOXKET MPUCBOUTH ceOe.

OTMeTHM TakXe, 9TO B CIABIHCKUX SI3BIKAX MPABO TECHBIM OOpPa30M CBSI3aHO C TAKUM
MOHSATUEM, KaK «IIPABEIHOCTHY.

B nesiom, asist mpaBOBOTO SI3bIKA CIIABSH XapaKTepHa ocoOas riyOmHa 3By4yanus. Ha 3to
BIIEpPBBIC 00paTHiIa BHUMaHKE QpaHity3ckas uccnenoBarenpanmna [llanrans Kypuibcku-OxBaH.
[To ee HAOMIOIEHUIO, MHOTHE TEPMUHBI, HAIPUMEP TAKUE, KaK IIPECTYIJICHHE» U «HAKA3aHHEY,
«BBI3BIBAIOT MOPAIILHOE OCYKJICHHE, YaCTOTA M CHJIa KOTOPOTO YIUBUTEIBHBI ISl PPAHITy3CKOTO
MEHTAIHTETa» °,

B 3akmioyeHne s xortenm Obl MOMYEPKHYTH OJHY MBICHb. Jlake ecinu 3aKkoHOIaTelb
OTBCPracT pCJIMruo3HbiC HECHHOCTHU, KaK 3TO 4aCTO MPOHUCXOJUT, OHHU BCC PAaBHO HpO6I/IBaIOTC$[ K
JKU3HH, MPOSBILICH B JPYrUX HW3MEPCHUSX: B MPABOBOM CO3HAHHH, B TPABOBOM KYJIbTYpE, B
00BIYasIX ¥ CTEPEOTHUIIAX ITPABOBOTO MOBEICHHMSL.

Tam kpucraumsyercs AyX IpaBa, ONPEACISIIOTCS IYTH €ro pasBUTHS, PELIACTCS, B
KOHEUYHOM CU€Te, ero cyanoa.

Tam — uctuHHOE MOpe TpaBa. A 3akoHBI, Kak nucan @.CaBUHBH, — ATO BCETO JUIIb €ro

Gepera... ..

Pacropryes Banepuit HukonaeBuu

IIpogeccop kagedpwi hunocoguu nonumuxu u npasa

@unocogckozo haxynemema MI'Y, 0.¢h.n.

Hnest xoncTUTYHIMOHAIM3MA B (PUJI0CO(HUH MOJUTHKH U IIpaBa

Korna MbI mpou3HOCHM clOBOcOYeTaHUs «(uinocodus MONMUTUKN» U «punocodust mpaBa», TO
PEAKO 3aJyMbIBaeMcs HaJ TEM, YTO OHH COJepkaT B ce0e¢ BHYTPEHHEE NMPOTHBOPEYHE: OTOHb H
nen. Ho ato aeiictBuTenbHO Tak. Ecnu auis moavuTHKa 1eab — BJACTh WM yY4acTHE BO BJIACTH, TO
BCE COMHEHHMs U TeM Oomee Gpunocopckre pa3MbIIIeHHs] 00 HCTUHHOCTHU MOJIUTUYECKUX TeNiel 1

MCTOHOB JIsI HETO TCPAKOT CMBICIL. I/IMHepaTI/IBHOCTB IOJIUTHYCCKOTO MBIIIJICHUA — Kad€CTBO,

0 Kypunbcku-Osxsen 1., ApyTionsn M. 10., 3xpasombiciioBa O. M. O6passl ipasa B Poccun u @panuuu: Ydeo.
nocobue. M., 1996. C.38.
"1 Von Savigny F.Ch. The Vocation of Our Age for Legislation and Jurisprudence. Birmingham. 1986. P.33.
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yyxaoe ¢puinocopckomy 3Hanuto. U peiicreurensHo, ecnu «Kapdaren nomxeH ObITh pa3pyLieH»
(u3BectHas ¢pasza Karona Crapiiero), To npuyem 31ech uctuna? To sxe npotuBopeuune Opocaercs
B IJ1a3a, KOT/Ia Mbl BXOAMM B BOTYMHY MPABOBOTO PETYJIHPOBAHUSA, KOTOPOMY HUMIIEPATHUBHOCTD
CTOJIb K€ CBOMCTBEHHA, KaK M TOJHUTHUKE. 3aMETHM, YTO O3TOT XE€ NPUMEp BOJICU3bSBICHUS
(«Kapdaren momken ObITh paspymen») XKan-Opancya Jlmorap B kHure «CocTosiHHE
MOCTMOJIEPHA» OTHOCHUT K paspsy THUIMYHBIX MPECKPUNTHUBHBIX BBICKA3bIBAaHUN W3 001acTu
NPaBOCYAMS, IOJYEPKUBAsI TEM CAMbIM BHYTPEHHIOIO CBS3b MPABOCY NS C OJTUTUKOM.

[Ipu comnocraBneHnu ¢GUIOCOGUN U IOPUCIPYACHIUH BAXXKHO OTMETHTH €IIe OJHY
0COOCHHOCTB: JUIS FOPUCTA, KaK U 7151 O0rociIoBa, HET 0oJiee BaXKHOTO MOHATHS, YeM JJ0TMa, a s
dunocoda HeT OonbIIero OCKOpOJIEeHUS, YeM OOBHHEHHE B JorMaru3Me. Brpouem, ¢unocodam
TpyAHEEe APYTUX U30eKaTh TAKOrO OOBUHEHHUS, IOCKOJIbKY XYAIIEH pa3HOBUIHOCTHIO IOTMaTH3Ma
SBIISICTCSA KPUTHLIU3M — IIpodeccronanbHast 601e3Hb Gpuiocodos.

Ha rmy6unnoe npotuBopeune Mexay ¢uiocodueii u nmpaBoM, punocodreid 1 NOTUTHKOM
B CBOe Bpems oOpartun BHuUMaHUEe PeiiMmoHn ApoH, paccykigas B CBOEH HM3BECTHOM KHUTE
«/lemokpatus u ToTamMTApU3M» O ()EHOMEHE KOHCTUTYIMOHAIM3MA M €r0 HMHTEpPIpETAIsIX B
¢miocopun, MOTUTHKE M MpaBe, a TAKXKE 00 OJIUTapXMYECKOM XapakTepe KOHCTUTYIIMOHHO-
TUTFOPATTUCTHYECKUX PEKUMOB, UTO BeChbMa aKTyalnbHO W JJisi coBpeMeHHoi Poccuu. Ilo ero
MHEHUIO, 3a7auya IOPHCTOB U TPABOBEAOB 3aKIIOYaeTcs B TOM, 4TOOBI paboTath ¢
KOHCTUTYLIIMOHHBIMHA TIOJOKECHUSIMH, 3aKpeIUICHHBIMH B TekcTax. M XOTsS ropuamdeckoe
UCCIIEIOBaHME, IO €T0 CIIOBaM, HE OTPaHWYHMBAETCS (HOPMAIBHBIM aHAIM30M TEKCTOB, B IICHTPE
BHUMaHHUsl OCTalOTCd HMEHHO TEKCTyallbHO 3aUKCUPOBAHHBIE KOHCTUTYIIHOHHBIC MpaBUIIA.
[TpuHIMNUaTPHO WHOW BUAMTCA 3amada ¢uuiocoda, Aaxke Koraa OH 3aHUMaeTcs Qunocodueit
NOJMUTHKA W mpaBa. DyHKIMOHANbHas 1enb (uiaocodum Bce Ta Ke: TMOWCK MpeNeNTbHBIX
OCHOBAHMU ¥ aHAJIM3 TOTO, HACKOJIBKO IIEJIECO00pa3HO M HACKOJIBKO IIEHHO YIOTpeOJIeHHE TeX
WJIM WHBIX TTOHSTUH.

3nech ke chopMyIHMpOBaHa M €lle OJHAa BaXKHAs MBICIb. ApPOH 33JaeTCsl BOIPOCOM,
noyeMmy MoJUTHYECKass (MIOCOGUS M3TOHSETCS W3 TpaBa, MOJUTUYSCKON COIMOJIOTHH M BCEX
COLMAIBHBIX JWUCIUIUINH, a ¥ U3 CAMOW ITOJIMTHKH, €CTECTBEHHO (MBI BCE OBUIM W SIBISIEMCS
CBUJIETEJIIMU TOTO, KaK 3TO IMPOUCXOAMUIO U MpoucxoauT). OObsCHAETCS AaHHBIA (peHOMEH
JIOCTAaTOYHO MPOCTO. APOH TOBOPHUT, YTO B JAHHOM CJIy4ae pedyb HAET O MOHOIOJIUHU OJHOU
bunocopun, npudem ¢unocoPpuu 3aBeJOMO HEKOHKYPEHTOCIIOCOOHOI M BechbMa CIOPHOM, eciu
CpaBHUBATh €€ C APYruMH (puiaocopckuMu yYeHHSIMH M KOHIETIUSMH. BMecTo Toro utoObI

npoBo3riamathk Guiocoduto cMeicia, 3ta ¢unocodus (Jokedrnocodus) yTBepKIaeT OTCYTCTBHUE
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CMBICJIA, I0KA3bIBasl «4TO CMBICI IOJIUTUKU — O0pb0a, a He MOMCKM 0OOCHOBAaHHOM BiacTu». Bpsin
I HaJ0 KOMY-TO CIELHUAIbHO JO0Ka3blBaTh, 4TO 3a TaKOM MOAMEHOM ¢uiocodun crosT
OIpE/IC/ICHHbIE MHTEPECHl, peajbHasl MOJIUTHKA WU IOJUTUKH, SIBHO HE 3aUHTEPECOBAHHBIC B
PacKpbITUU CYTH MOJIUTHUYECKOTO MPOLIECCa U PACIIUPEHNN KPYTa «IIOCBSILIEHHBIX).

Kakas ke peanbHas NOJMTHKA CTOUT 3a M3THaHUEM (QUIOCOPHM, U MOoYeMy YOOKECTBO
MBICIIM CTaJI0 HOPMOW HE TOJIBKO B IOJIMTHYECKOM, HO UM HAy4HOM JUCKypcax? B aroii cBs3u
MOBTOPIO CJIOBA, KOTOPBIMU OblJIa OTKPBITA CErOAHAIIHSS BCTpewa. Banepuit mutpueBnu
30pbKHH CKa3ajl, 4TO Mbl HaOIOgaeM cerofHs (paHTacTUYeCKH MacIITaOHBIA MPaBOBOW MOTOK,
KOTOPBIIl OXBaThIBACT BCIO IUIaHETY. Peub MIET 0 MEXIyHapOAHOM IpaBe, YKPEIUIAIOIEM CBOU
no3uuuu. O6pa3 o4eHb CUJIbHBIN, BredaTsomuil. Ho oH, Ha MO B3rian, JaeT U NOHUMaHHE
TOT0, KaKOBa I[€Ha TOTO MPOIecca, ero 000POTHAsI CTOPOHA: €CIHM PAHbIIE ATOT MOIIHBINA ITOTOK
UMeJl CBOE Yy3KO€, HO INIyOOKOEe pyciio, TO TENepb, pacTeKasCh MO BCEW MOBEPXHOCTH 3eMIIU
Hallleil, OH, €CTECTBEHHO, CTAHOBUTCS HETNTyOOKUM, TOBEPXHOCTHBIM.

Broput 3TOMY BBIBOLY M NO3MLUA, KOTOpas Oblia copmyinupoBaHa AbaycasamMoMm
AOnynkepumoBrdeM ['yCeHOBBIM, O 3aMETHOM IMOTEPE IIyOMHBI MBIIUICHUS. DTa TCHICHIIMS
3aMETHa M KOTJa Mbl 3aHHMaeMcCsi AaHAJUTUKONM B 00JacTH KOHCTUTYLMOHHOIO IIpaBa,
packpeiBas, B YaCTHOCTH, MPUHLUI KOHCTHUTYLMOHATU3Ma. YPOBEHb OOCYXJEHHs 3a4acTylo
CYLIECTBEHHO YCTYNaeT TOMY, KOTOpBIA ObLI, CKakeM, CTO HJIM JIBECTH JIeT TOMYy Hazaia. B
KayeCTBE WJUTIOCTPAILlMU COILIIOCh HA MHTEPHPETALMI0 KOHCTUTYIIMOHAIN3MA, MPEAJI0KEHHYIO
Hukonaem fxoBneBuuem [lanmieBckum. OH MOAXOAUT K MPOOJIEME C YUETOM MOJUTHYECKOTO,
COLIMOKYJIBTYPHOT'O M UCTOPHUYECKOIO KOHTEKCTOB, IEMOHCTPUPYS IIPH 3TOM METOJOJOTUIECKUI
NOTEHLIMA] TEOPUM KYJIbTYPHO-UCTOpUYECKMX TUNOB. [lo MHeHuro [laHuieBckoro, mpudumHa
TOT0, YTO «KOHCTUTYI[MOHAIM3M Ha aHTJIMMCKUM J1a/1» BbIAeTCs 3a SBJICHHE 00I1eYeI0OBEUYECKOE,
KaK M pEeIUruo3Hblii MHAUGGEpPEeHTU3M WIM TOCYNapCTBEHHBIM aTeu3M, a MOHApXWYECKUI
deomamuzM — 3a  sBIEHHE HAIMOHAIbHOE (HAIIMOHAJIBHO-TEPMAHCKOE) OOBICHSIETCS
«HEBEPHOCTHIO MCTOPUUYECKOTO B3IVISAJIA, CMEIIMBAIOLIEro EBpony ¢ 4enoBeuecTBOM, a CTYIIEHU
Pa3BUTHUSA C KyJIbTYPHO-UCTOPUUECKUMHU TUTIaMU». COrflacuTeCh, CTOJIb TOHKUHN aHaJIU3 MPUPOIbI
KOHCTUTYLMOHAJIU3Ma PEJIKO BCTPEUYAETCSI B COBPEMEHHBIX pab0TaX, MOCBSIIEHHBIX ATON TEME.

A TpUYMHA CHIDKEHHMS TIIyOMHBI HCCIIEOBAaHUM Bce Ta JKe: CBOOOJAa OT Cephe3HOU
¢mnocopun — ceoboa ot riydbokoro aHanuza. s Toro, 4rodbl 3TO 10Ka3aTh, OCTAHOBIIOCH HA
HecKoJIbkuX Te3ucax. K mpumepy, cerogHss MHOrHe, B TOM 4YHCIE€ U JOCTaTOYHO CEPbE3HBIE
MOJIMTUKH, a TaKXKe Y4YeHble, KOTOpble paboTaloT B cdepe OOCTyKUBAaHUS M COMPOBOXKICHUS

MOJINTHYECKOU JICSITEIIPHOCTH, aKTUBHO OOCYXXKTAIOT BOMPOC O TaK HA3bIBAEMOM TJIOOQIBHOM
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KOHCTUTYLMOHAIU3Me. Takoi MOBOPOT MBICIM BIIOJIHE OOBSICHUM B CBSA3U C YCWJICHHEM POJIH
MEXYHapOJHOI0 IMpaBa U MPEACTaBISIETCS COBEPLIEHHO 00ocHOBaHHBIM. Ho 31ech Bo3HMKaer
HECKOJIBKO BOTIPOCOB.

Haunewm ¢ Toro, 4to, Ha MepBbIi B3I, B JAHHOM CIIydae pedb HJET O Iiio0anu3anuu u,
COOTBETCTBEHHO, 00 YKpOIIEeHUH (HOpMUPYIOILEICs HalHAIIMOHAJIBHOM BJIACTH, YTO caMo 10 cebe
HE BBI3BIBACT BO3PAXKECHUH, IOCKOJIbKY KOHCTUTYLIMOHAIM3M UMEHHO TaK OOBIYHO U TPAKTYETCS —
KaK CIoco0 YKpPOIIEHHUS BJIAcTH WM ee orpaHudeHus. Ho B neicTBUTENBHOCTH BCE OOCTOUT
COBEPILIEHHO HMHAye: MpaBHJIbHEE OBLIO OBl TOBOPHUTH TOJBKO O CAMOOTPAHWYCHHUH BJIACTH.
[Tpryem He IPOCTO O CaMOOTPAaHMUYEHHUH, a O BECbMa CBOCOOPA3HOM CaMOOIPaHMUYEHHUH, KOTOPOE
npeanonaraeT, 4ro  CHJIbHEWIIMH W XUTpeHIIMH  yCTaHaBIMBAaeT  INpPaBWUJIa  UIPHL
KoHCTUTYLIMOHHBIE TpaBWjia — 3TO, KOHEYHO, OTpPaHWYEHHE I BCEX, HO TOT, KTO UX
pa3pabaTbIBaeT W JUKTYET, JUIIb PACHIMPSET TEM CaMbIM CBOM IOJHOMOYHS M BO3MOKHOCTH.
CaMIKoOM OYEeBHJIHO CXOACTBO TAKOW MIPBI ¢ Ka3MHO, YTOOBI COIVIACUTHCS C MO3MLMEH a/IenToB
TEOPHH 1006aJIbHOr0 KOHCTUTYLMOHANIN3MA. JIpyriMHy CcI0BaMy, 3TO HE camasl YUCTas U He camas
yecTHas cepa MOTUTHUECKON U MPABOBOI KU3HU, IO OTPEICICHUIO.

Ho npennonoxum gaxe, 4To MOJUTHKA — HE IPA3HOE, a YUCTOE JEJI0 (C TaKOW CMENou
noceuiky llloneHraysp HayMHaid CBOM pacCyXIEHHMs O IMPUYMHAX BBIPOXKICHUS TOJUTHUKU B
HOJUTUKY CUJIBI). 3aMETUM: JI0BOJ O OJIaropoCTBE MOJIUTUYECKON NEATEIBHOCTH BIOJIHE MOXKET
ObITh 000CHOBAH, €CJIM Yy4YECTh, YTO MOJIMTHKA MOXKET OBITh M CBATBIM JIEJIOM, CITy>keHHeM. boiee
TOTO, IMEHHO B paMKaX OOJIBIION IOJIMTHUKH TOJBKO W BO3MOXKHO JIOCTIDKEHHE BBICIIMX LIETeH —
npupoocoepekeHust u HapoaocoepekeHHs (cOepexeHnss He TOJIBKO «UYeIOBEYECKOW MacChl», HO
U caMHUX HapoJI0B, ATHOKYJIbTYPHOTO MHOT000pa3usi). MOXKHO 71 Ha3BaTh 0ojiee BBICOKHE Lienn?
WTak, moiawTHKa — 9TO CIy’)K€HWe, MyCcTh B wuuease. Ho W B 3TOM ciydae, paccyxaaer
[llonenraysp, oHa COXpaHSET CBOI CYLIHOCTh, MO0 MOJIMTHMKAa — Bcerjaa O6opnba, a B Oopnde
nobexaeT cuiabHbIN U J0BKMHA. [lo3TOMy cuila M JIOBKOCTh — CyTh IpaBa. A €CilM 3TO Tak, TO
«TIpaBO CHJIIBHOTO — 3TO M €CTh BBICIIEE MpaBoy». J[aHHBIA BBIBOJ MMEET MPSIMOE OTHOILEHHE K
BOTIPOCY O KOHCTHTYIHOHATN3ME, moToMy uTo lllomeHraysp uMeer B By Kak pa3 OCHOBY OCHOB
KOHCTUTYLIMOHHOM BJIACTH.

CeronHsa ObUIO BBICKAa3aHO M €Il OJHO OYEHb BAXKHOE IOJIOKEHHE OTHOCUTEIIBHO TOTO,
YTO pacIIMpEeHre MEXYHApOAHOTO MpaBa U II00abHBIA KOHCTUTYIIMOHAIN3M Kak 3((heKTuBHOE
CPEACTBO OTpaHUYEHHS BJIACTH — 3TO B 3HAUMTEIHHOW CTETICHW HAWBAXHEWIIAs TapaHTHS IS
Poccun, rapantus ee 6ezonacHocTu. C OHON CTOPOHBI, BCE TaK M OOCTOUT: XOPOIIO ObUIO OBI,

ecnd Obl HAIIU KOHKYPCHTBI NOJYHUHSAIINCH O6I]_[I/IM npaBujiaM IOJIUTUYCCKOrO IOBCIACHUSA Ha
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MupoBo# apeHe. Ho, BO-IIepBBIX, B HCIIPaBICHUE HPABOB B I€ONOIMTHKE BEPUTCS C TPYAOM, a BO-
BTOPBIX, €CTh U JIpyras CTOpPOHA MpOOJEMBbI: IIeHa MOAOOHOI0 YCTAHOBJIEHHUS — HeoOpaTHUMoOe
HOBPEXJACHUE HAIlMOHAIbHBIX CYBEPEHUTETOB, A, CJIEA0BAaTENIbHO, U OCHOB JAEMOKpPATHH, KOTOpas
HE MBICIUTCS 0€3 CYBEpPEHHUTETa KaK TIOCYAapCTBEHHO-IIPABOBOIO WHCTHUTYTA. 3J1€Chb MBI
CTOJIKHYJIUCh C CUTyalUel, HAIOMUHAIOIIEH M3BECTHBIM aHEKIOT O CyJbE, KOTOPBIA NPU3HAI U
IPaBOTY OTBETYMKA, M MpaBoTy oOOBHMHsAeMoro. llpu3Has OH W NpPaBOTY TOJIIBL, KOTOpas
BO3MYTHJIACh TakUM pemieHueM. [1o3Tromy ¢ yTBEp)KIEHMSMU O KOHCTUTYLIMOHAIM3ME Kak O
HEKOEHl IMaHalee OT MOPOKOB MHUPOBOW MOJUTHKHU CIELIUTh HE ClEIyeT. DTOT BOIPOC Tpedyer
OCTOPOKHOCTH U TOHKOTO (PUI0COPCKOTO OCMBICTICHHUS.

OcTtaHOBHMMCS €Ille Ha OJHOM IapajoKce, XOTs MapaJoKCOB, HEN30€KHO BO3HUKAIOLINX B
IIPOLIECCE MHTEPIIPETALIMM KOHCTUTYLIMOHAIN3Ma, O4€Hb MHOro. Korja Mbl rOBOPUM O IIPUHIIMIIE
KOHCTUTYLMOHAJIM3Ma, TO YaCTO IOMa/laéM B U3BECTHYIO JIOBYIIKY, CBA3AHHYIO C «Pa3MbITOCTbIO»
9TOr0 TOHATHUSA, YTO IO3BOJSAET MaHMILYJIMpPOBaTh CO3HaHMEM. Pedb uzueT o TOM, 4YTO MbI
HAIIOJIHAEM 3TO CJIIOBO TEM CMBICIIOM, KOTOPBI HaM YroOJ€H, IPUYEM JEJaeM 3TO 3a4acTylo B
paMKax OJHOIO M TOro e Tekcra. [[oIMTHK 3TOro mpocTo HE 3aMeyaeT, YYEHbI HE XO4YeT
3amMeyvarh, a IOPUCT TOCTYIAET B COOTBETCTBUU C TOW 3ajayeii, KOTOPYIO peliaeT (He CIydailHO
«KPIOYKOTBOPCTBO» HMHOIJIA PAacCMaTPHUBAETCS NMPUMEHUTENBHO K cdepe FOpUCTIPYJEHIMH Kak
nOpU3HaK MnpogeccuoHanusMa). s NOJMTHKA TaKOW HEAOCTaTOK MPOCTUTENEH, U Y4EHOTro
HEIPOCTHUTEIIEH, a JUISl FOPUCTA. .. OOBSICHUM, ITOCKOJIBKY 3TO €ro XJjeo.

B BoicTymnenun Banuma MuxaiinoBuua MexyeBa Oblia ccblika Ha PoGepra [lans, B
HEJAJIEKOM IPOIJIOM Ipe3uAeHTa AMEPUKAHCKONW acCOLMAlMU MOJIUTHYECKON Hayku. HamomHro
B 9TOH CBs3H, 4TO Jlanb, Kak ¥ OOJIBIIMHCTBO 3ala/IHBIX MOJIUTOJIOTOB, YETKO POTUBONOCTABIISAET
KOHCTUTYLMOHHYIO JIEMOKPATHIO KakK pealbHOCTh, KOTOpash HMHOTAA CIYKUT LIUPMON AJis
JIECTIOTUHM, U KOHCTUTYIIMOHHYIO JEMOKPATHIO KaK UAeall, KOTOPbIH CYIIECTBYET JUIIb B HallleM
BOOOpaxeHuu. EcTecTBEHHO, K IEMOKPATUH KaK HJleally He MOXET ObITh HUKaKUX MPETEH3U, OHa
BBIIIIE [TOJI03PEHUH, Kak keHa Lle3aps. A yuuTbiBas TOT (akT, YTO MBI JaJIEKO HE BCEr/la MOXKEM
(v He Bcerma XoTuM) (UKCHPOBATh BHHMAHHE HA TAaKUX TOHKOCTAX B PACCYXKIEHUSIX O
KOHCTUTYLMOHAIU3ME KaK O BbICILIEH [IEHHOCTH, BO3HUKAET BO3MOXHOCTb MTOJIMEHBI MMOHATHI, YTO
KpaifHe y100HO JJIs ISTUTUMALIUU PEKUMOB, UMUTHPYIOIIUX HApOJIOBIIACTHE.

O06 stom ke B cBoe Bpems mucan Huxomnail BacunbeBuu YcTpsisioB, KOTOPBI BBen B
000pOT BBIpAXEHHE «IPU3PAUYHBI KOHCTUTYLHMOHATN3M». Takoil [WarHo3 OH CTaBUI U
Coserckoit Poccun B 1933-em romy, korma eme Obl1 B SMurpanuu. J[oybkeH ckas3aTh, 4TO B

OHpeI[eJ'IeHHOI\/’I CTCIICHU TIPU3HAKU «IIPHU3PAYHOI'0 KOHCTUTYHHUOHAIMW3Ma» COXPAHAIOTCA U
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nonsiHe. K nmpumepy, ceronns BsiuecnaB CemeHoBuu CTenMH O TOM e, MO CyTH, TOBOPHII,
HAIlOMHUB, YTO OJIMH U3 KJIFOYEBBIX NMPUHLHUIIOB Hamled KOHCTUTYyLMM — DPUHIUI COLUAIBHOTO
rocynapcrBa. Ho, kak mnpaBwibHO mnoameTwn npeacenatrens CoBera Denepaunun  Cepreit
MuxaiinoBud MUpOHOB (HEe Tak JaBHO OH IPOBOAWI 3acefaHue KoopaMHALMOHHOIO COBETa IO
COLIMAJILHOM CTPATEru, MOCBSIICHHOE 3TOH npobieme), B Halied KOHCTUTYUN 3TO MOJI0KEHUE —
HE YTO MHOE, KaK JoroBop o HaMmepeHusx. K ckazanHoMy no0aBiro: faneko He (akT, uTo JAaxke y
Pa3InYHbBIX aBTOPOB KOHCTI/ITYI_II/II/I Poccun 6BIJII/I OOHU U TC )KC HAMCPCHUA.

B nanHOM ciyuae (s HEe 3HAIO, Kak K 3TOMY YTBEPXKICHHUIO OTHECYTCS KOHCTUTYL[MOHHBIE
CyllbU) €CTh BC€ MPHU3HAKU TOTO, YTO ATOT TJIaBHBIM mpuHUUN He cobmiomaercs. [Ipu Bcem
MHOT000pa3ui BapUAHTOB IMOCTPOCHHUS COLMAIBLHOTO TOCYIapcTBa (a CYHIECTBYET MHOXECTBO
pPa3IUYHBIX MOJIEJei) HE BBI3bIBAET COMHEHMI OJIHO HMHBapuaHTHOe TpeboBaHue. Ero cyte —
JKECTKOE BMEIIATEIbCTBO TOCYAApCTBA B IPOLECC COLMAIBHOIO PACCIOCHMs, KOHTPOJIb 3a
COONIOZICHHEM TMpEIeNbHO JOMYyCTUMOIO IOpOTa COIMAIBHOTO HepaBeHCTBa. I[lo a3Tomy
nokasarento Poccust nomkHa OBITH OTHECEHA HE K COIMAIILHOMY TOCYJapCTBY, a K IKECTKO
HOJIIPU30BaHHOMY 0011ecTBY. Takum 00pa3oM, HapalIMBaeTCs BHIBOJ: JIMOO Hallle IroCy1apcTBO
B 3TOM OTHOILUEHHUH (S UMEIO B BUAY MPAKTUKY) HEKOHCTUTYLIMOHHO, JIMOO 3TO HE COLMAIbHOE
roCcy1apCcTBO, YTO, BIPOYEM, OJJHO U TO XKE.

K ckazanHOMy MOXHO [100aBHTb, YTO OYEHb MHOTHE KOHCTUTYIMH JIOJDKHBI OBIThH
OTHECEHBI K pPa3psiay, KOTOPBIA s Obl HazBan KOHCTUTYHHsAMU ad hoc — «KOHCTUTYIUSIMH K
CIIy4aro», KOTOPbIE MHUIIYTCA «IIOJ PEXUM» M JaXe I0J KOHKPETHbBIEC IEPCOHAINH, CO BCEMH
BBITEKAIONIMMHU OTClo1a nocneAcTBuaMHu. K coxkanenuto, poccuiickas KoHCTUTyuMs, Kak H
COBETCKME KOHCTUTYLIMH, TOMNAAA0T TOJA JTOT paspsan. BmpoueMm, camo «u3o0pereHue»
KOHCTUTYIHOHAa/IM3Ma, KaK U3BCCTHO, OBLJIO CBSI3aHO C OMpCACIICHHBIMUA IMOJIMTUYCCKUM LECIISAMU U
MPOEKTaMU. A €CJIM PacCMOTPETh MPEIMET TIy0Ke, TO MOXKHO 3aMETUTh, YTO CAMU KOHCTUTYIIHH
— 9TO HE TOJBKO U HE CTONBKO «HUICANbD» HIU «00pa3lb», CKOIBKO MPOEKTHl TOro OyAyIIero,
KOTOpPOE CTPOUTCS Ha OCHOBAHWH JAHHOW KOHCTUTYLUH. [Ipudem B 3TOM «Oyaymiem» MOXKET He
0OKa3aTbCd MECTa AJId LEJIbIX COONNATIBHBIX WM 3STHUYCCKUX I'PYIII, YTO IO3BOJISACT paCCMaTpuBaTh
KOHCTUTYLMUM M B KaueCTBE MHCTPYMEHTOB «IpHUBAaTHU3alMM OyIyIIero», B XOJ€ KOTOpOH He
TOJIEKO 00ecTeunBaloOTCs (ICKIapUpPyIOTCs) MpaBa, HO U JeranusyeTcs OecnpaBue. B coBeTCKux
KOHCTUTYLUSIX, K MPUMEPY, HE OCTABWJIM IpaBa Ha KU3Hb JUISl «IKCIUTyaTaTOPCKUX KIIACCOBY,
psiza COCIIOBUM, Ja M caMoro KiiaccoBoro obmectBa, a B Konctutymuu CIIIA, xak ormeuarot

MHOT'UME€ aBTOPLbI, U3YHYAIOIUE KOHCTUTYIITMOHHYIO UCTOPHIO 3TOM CTpaHEkl, «3a0BITEIMIY OKa3aJINCh
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UHTEPEChl a0OPUICHOB, XOTSA JIOCTATOYHO TIOJIHO OTPAXKEHbI HHTEPECHl MHUIPAHTOB |
a(ppoaMepUKaHIIEB.

B 3aknmrodueHne MOXHO CKazaTh, 4YTO (UIOCO(CKO-NPaBOBOM aHAMM3 (EeHOMEHA
KOHCTUTYLIMOHAJIM3Ma HMEET CBOI HCTOPHIO, HO TIIOKa JOJDKEH paccMaTpUBaThCS Kak
UCCIIeI0BATEIbCKUI TMPOCKT, KOTOPBI HAXOIWTCS B CTaJWU 3aMbIC/a, €CIH y4ecTh (hakTop

FJ'IO6aJ'II/ISaHI/II/I nu CTp&TCFH‘ICCKOﬁ HECTAOMJIbHOCTH.

Mas3saeB Biaagumup JImutpueBny
IIpogpeccop ghaxynomema npasa

T'ocyoapcmeennoco Yuueepcumema - Boicuiell wKonvl 5KOHOMUKU, O.10.H.

MeTtoa KOHCTUTYHMOHHOI'O nMIpaBa U KOHCTUTYIHOHHAdA 3dKOHOMUKA

B Poccuu mocneaHue Ba OECATHIIETUS XapaKTEPU3YIOTCS PACIIMPEHHEM KOHCTUTYLHOHHO-
IIPABOBOI'O  PEryJMpOBaHUS  OOLIECTBEHHBIX  IPOLIECCOB,  YBEJIMYEHHEM  3HAYMMOCTHU
KOHCTUTYLMOHHBIX [IEHHOCTEH. B yCIIOBUSAX NOJUTHUYECKOTIO U UAE0IOIrMUECKOI0 MHOTooOpa3us
Konctutynus Poccum crana €JUHCTBEHHBIM YHUBEPCAIBHBIM JIOKYMEHTOM, B KOTOPOM
MHTETPUPOBAaHbl HOPMATUBBI OOIIHOCTH HApoJia, FOCY1apCTBa U TMYHOCTH.

KoHcTuTyinonHoe mpaBo Kak oTpacib IpaBa MOATBEPKAAET CBOIO 3HAUMMOCTh 0a30BOH,
MHTETPUPYIOLIEH OTpaciau Bce cucTemMbl poccuiickoro mpasa. Ocoboe MoJ0KEeHUEe OoTpaciu
KOHCTUTYLIMOHHOI'O IIpaBa, XapakTep €€ IPaBOBOIO BO3ACUCTBHS NPENONPEHEIAETCS IBYyMS
KPUTEPHUAMU: TPEIMETOM M METOJOM PperyJnpoBaHMs. B Hacrosimee Bpems B Hayke
KOHCTUTYLMOHHOT'O IIPaBa SIBHO HEJAOCTATOYHO Y/AEJSETCS BHUMAaHHE TEOPETUUECKOMY aHaU3y
COBPEMEHHOTO COMEPKAHMS TpeAMeTa KOHCTHTYIMOHHOTO TipaBa’2. OTCYTCTBYET OJKHOE
BHMMaHHE M K METOAy KOHCTUTYIIMOHHOTO TIpaBa Kak oTpacnm mpasa’>. IlpemcrtaBneHns o
METOJIe¢ KOHCTUTYIIMOHHOTO PEryJIMpOBaHUSI HAXOJATCS B paMKaxX TPAJUIMOHHBIX (popmanbHO-
HOPMAaTUBHBIX KOHCTPYKIIUH MEXaHHW3Ma MTPaBOBOI'0 BO3JEHCTBUS.

MeTon mpaBOBOrO PETyIMPOBAaHUS MPENCTaBIsET COOOW COBOKYMHOCTh IMPHEMOB H

CII0CO00B YHnopsAa04CHU A 06LI_ICCTBGHHLIX OTHOIIICHUH. Ecmu apeamMeT IMpaBOBOI'O

2 Cwm.: Kymagpun O.E. TlpeameT KOHCTUTYLHOHHOTO nipasa. M., 2001. C.9-28; Koznosa E.M. K Bonpocy o
npeaIMeTe KOHCTUTYIIMOHHOTO mpaBa Poccuiickoit deneparyn: COBpEeMEHHBIH GopmaT nuckyccun.- B ¢0.:
Matepuainsl MeXIyHapOIHON HAyYHO-TIPAKTHIECKOH KoH(pepeHn «I ocymapcTBo 1 mpaBo: BEI3OBEI X XI Beka
(Kyradpunckue arenus)». M., 2009. C.6-7

8 Cwm.: dsaxwan C.A. Konctutyumonnoe npago Poccun: YueGHsIi kype.- 2-€ uza. B 2-x 1. T.1. M., 2007. C.54.
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pEryJIMpOBaHMs OTBEYACT Ha BOIPOC, KAKME OTHOLICHMS IOJBEPTatOTCs BO3AECHCTBHIO, TO METOJ
ONpezeisieT, KaK OCYIIECTBISAETCS OTO BO3AeHcTBHME. MeTojq mNpaBoOBOro BO3AEHCTBHUSA
00yCJIOBIIMBAETCS ~ XapakTepoOM TMpeaMeTa IMPAaBOBOTO  PETYJIMPOBAHUSA, OCOOEHHOCTHIO
peryaupyeMbIX OOLIECTBEHHBIX OTHOWICHWW. Tak, ecnu Ui MMYIIECTBEHHBIX OTHOIICHUM
XapaKTepHO PABHONPABUE YYACTHUKOB, CBOOOJA MX BOJM, TO OCHOBHBIM IIPABOBBIM IPUEMOM
YHOPSIOYEHHsI TAKUX OTHOLLIEHUH OyZeT IPaBOBOE 103BOJICHHE.

M3meHeHne coiepkaHusl MpeaMeTa KOHCTUTYIIMOHHOTO IpaBa 00yCIIOBIMBACT XapaKTEPUCTHKY
WIM, 1O KpaillHElW Mepe, YyTOYHEHHME Habopa METOJOB KOHCTUTYLIHOHHO-IIPAaBOBOI'O
pEryJIMpOBaHMUSL.

Pacmupenue mnpenMera KOHCTUTYLIMOHHOTO PEryJIMpPOBAHUS SIBJIETCS OOBEKTUBHOM
PEaIbHOCTBIO JUISl BCEX IMTOCTUHAYCTPUAIBHBIX CTpaH. KOHCTUTYIIMOHHOE PETYIIMPOBAHKUE CTAJIO
AKTMBHO BMEIIMBATHCS B OTHOILICHMS IIPOU3BOJACTBA, PACIPENCICHUS U IepepacnpeeicHus
COOCTBEHHOCTH, HallMOHAJIBbHBIX Onar. Couuanu3anus KOHCTUTYLUH IpernonaraeT Bo3/ieiicTeue
Ha OOILIECTBEHHbIE OTHOLIEHMS C MO3MLUHU BBICTPAUBAHMSI ONPEAEICHHOTO YPOBHS COLIMAIbHON
CIPaBEIIMBOCTH, OalaHCOB COIUAIBHBIX CH. KOHCTUTYLMOHHOE PEryJIMpPOBAHUE PACIIUPUIIO

cBOe BJIHAHHE B cepe IyXOBHO-HPABCTBEHHBIX OTHOIIEHHit

. Takue KOHCTUTYLHMOHHbIE
IIEHHOCTH Kak CcBOOOAa M  JOCTOMHCTBO JIMYHOCTH, JOCTOWHBIH YypOBEHb IKHU3HH,
OTBETCTBEHHOCTb 3a OyIylIHe MOKOJEeHHUs, TI000Bb U yBakeHHe Kk OTedyecTBy, Bepa B A00po U
CIPaBEIMBOCTD, 3aIllMTa HPAaBCTBEHHOCTH U T.[., CO3/AaI0T HEOOXOIUMBIA (hOpMaIn30BaHHBIN
KapKac pa3BUTHIO HPABCTBEHHBIX U JYXOBHBIX OTHOIICHUN B OOIIECTBE.

CoBpeMeHHBIN TNpeAMET KOHCTUTYLMOHHOTO TIIpaBa BBIIIEN JAJIEKO 3a IPEIEIIbI
opraHu3aiui M (YHKIMOHMPOBAHHUSA OCHOBHBIX HWHCTUTYTOB IyOnuuHoM Biactu. Tak,
cAepKUBaHUE MUPOBOIO (PMHAHCOBO-IKOHOMUYECKOTO KpH3Hca 00yCIIOBMIO NPHUMEHEHUE Mep
roCy/1apCTBEHHOI'O0 BO3ACUCTBUS MO CTAOMIM3AIMM PHIHOYHBIX OTHOLIEHHM C MCIOJB30BaHUEM
nepepacnpezieNeHusi HalMOHAIBHOT0 0oraTcTBa Ha MOAJIEP’KKY YACTHOTO CEKTOpa, PakTHUECKON
HallMOHANM3al[MM, OrpaHUuYeHHss CBOOOJBI JOrOBOpPOB (HAampUMep, IO OrpaHUYEHUIO
BO3HArpa)/eHUs BEIyIIUM MEHeKepaM YacTHBIX KOMIIaHUH U T.1.).

Pacmmpenue u ycioxHeHHE KOHCTUTYIIMOHHO- MPABOBOIO PETyJIMPOBAHMS HE O3HAYaeT
ACKAJIAIMI0 KOHCTUTYIIMOHHOTO TpaBa Ha BCIO COBOKYIHOCTb OOIIECTBEHHBIX OTHOILIEHHH,
pa3MbIBaHME€ KOHCTUTYLIMOHHOTO BO3AcHcTBHs. LleneBpIM Ha3HaUEHUEM COAEp KAHUS NpPEAMETA
KOHCTUTYLMOHHOTO PETyJHpPOBaHHUS OCTAETCS TO, UYTO B HEro BXOAST OTHOILEHUS 10

00ecreyYeHHIO paBHOBECHA BO B3aWMMOOTHOMIICHUAX O6HIGCTBa, rocygapCtsa MU JIMYHOCTHU C

™ Cwm. nanpumep: Yuprun B.E. KoncturyuuonHoe npaso: Poccus u 3apyGexnsiit onbit. M., 1998. C.25.
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WCIIOJIb30BAaHUEM IIOJUTHYECKOM BJIACTU KaK BAKHEHIIETO MHCTPYMEHTAa M TapaHTUU 3THUX
OTHOLLIEHHUH.

MOXHO NpPEeANOJIOKUTh, YTO, BO-TIEPBBIX, PA3HOIJIAHOBBIA, MHOIOYPOBHEBBIN XapakKTep
npeaMera KOHCTUTYLMOHHOTO TpaBa OOYCIIOBIMBAET HCIIOJNB30BAaHUE YHHBEPCAIbHBIX,
MHTETPALMOHHBIX IIPUEMOB KOHCTUTYLIMOHHO-IIPABOBOI'O PETYJIHMPOBAaHMS; BO-BTOPHIX, B
peaMeTe KOHCTUTYIIMOHHOTO IIPaBa JOCTOMHOE MECTO 3aHSUIM OTHOIIEHUS 10 MOBOAY 0a30BbIX
[EeHHOCTEeH oO0mecTBa, (opManu30BaHHBIX B CHUCTEME IIEHHOCTEH KOHCTUTYLHMH: J00po,
CIPaBEIMBOCTh, JEMOKpPAaTU3M, LEHHOCTb YEJIOBEKAa, I[PAaBOBOE IOCYAApCTBO MU T.J., YTO
IIpEIoyIaracT OINpPENEICHHBI BBIXOJ 3a paMKU TPaJAULHUOHHBIX IIPUEMOB HOPMAaTHUBHOIO
BO3/JCICTBUS HA 3T OTHOLLEHUS.

HecomHeHHO, YTO METOJ BIIACTHBIX MpeANHCcaHUN Hauboyiee SIPKO BBIPAXKEH B
KOHCTUTYLIMOHHOM TpaBe. OCHOBHbBIE XapaKTEPUCTUKHU IOCYAAPCTBEHHOW BJIACTHU, YCTPOWCTBO
rocyJ1apcTBa, IMOJHOMOYHS €0 OPraHOB TPEOYIOT JKECTKOTO IPABOBOTO ONpEeNeHHs B opme
MMIIEPATUBHBIX Ipeanucanuil. Hampumep, «CyBEepeHUTET rocyAapcTBa pacHpOCTpaHAETCs Ha
BCIO ero tepputoputo» (dactb 1 craths 4 Koncrutyuuu Poccuiickoit ®enepanun). [loaTomy B
HayKe KOHCTUTYLMOHHOI'O IpaBa CYLIECTBYET MHEHME, YTO METOJ BJIACTHBIX MMIIEPATHUBHBIX
NpeANUCaHuil ABJIAETCS JOMUHMPYIOIIUM CPEIHM HMHBIX METOJ0B KOHCTHTYIIMOHHOTO IpaBa’™.
Meton mpaBoBOro 3ampera TakKe MMEET 3HAUMTEIbHOE INPUCYTCTBHE B KOHCTUTYLIMOHHOM
npase. Hampumep, «He Oomyckaercs MOHOINOJIMCTUYECKAas NEeATENbHOCTh, HalpaBieHHas Ha
MOHOIIOJIM3ALIMI0 U HEI0OpPOCOBECTHYIO KOHKYpeHIHMIO» (dacTth 2 ctarthsi 34 KoncTutyuuu
Poccuiickoit ®enepanyn). B KOHCTUTYIMOHHOM TMpaBe BCE ILIMPE MHCIOIB3YETCS METO[
JI03BOJICHHUS (IMCIIO3UTUBHOTO PeryIupoBanus). KOHCTUTYLIMOHHBIE IPUHIIHUIIBI TOJIUTHYECKOTO,
UJE0JIOrMYECKOro, 3KOHOMUYECKOr0 IUIIOpau3Ma, MHOXKECTBEHHOCTH MO3MIMHA M BapHaHTOB
BbIOOpA B pa3iMuHBIX cepax >KU3HHU OOIIECTBA 3HAUUTEIHHO YBEJIWYMIN MOTEHIMAT JaHHOTO
METOJa.

B KOHCTUTYLIMOHHOM IIpaBe€ OCHOBHBIE TPAJULIMOHHBIE METOABI IIPABOBOTO BO3/1EHCTBHUSA
(mpenmucanue, 3ampeT, TO3BOJICHWE) HCIONB3YIOTCS B MOJHOM OO0BbeMe. DTO TO3BOJSET PSIy
aBTOPOB TOBOPUTH 00 OTCYTCTBHH B KOHCTUTYLIMOHHOM IIpaBe COOCTBEHHOTO METO]Ia IIPABOBOIO

pCI‘YJ'II/IpOBaHI/ISI76. Ha nam B3TJIA A, COBOKYITHOCTH IMPUCMOB KOHCTUTYHHWOHHOTIO BO3/ICHCTBUS

5 Cwm.: Kymagpun O.E. TlpeaMeT KOHCTUTYLIMOHHOTO npasa. M., 2001. C.41-42
6 Cm.: Koncrutymonnoe npaso Poccun: xype nexunii/ors. Pex. FO.JLIynwxenxo. M., 2008. C.9-10.
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OTJINYAETCSl YHUBEPCATBHOCTHIO U HHTETPATUBHOCTHIO. B 3TOM 3akiouaercs crienuguka MeToaa
KOHCTUTYIIMOHHOT'O PETYJIMPOBaHUA.

Cy1iecTByeT Takke MHEHHE, YTO XapaKTEPHBIM MTPABOBBIM METOJOM KOHCTUTYLIMOHHOTO
mpaBa SBISETCS METOJ OOIMMX MpeAnucaHuii. B  HOpMax KOHCTUTYIIMOHHOTO IIpaBa
YCTaHABJIMBAIOTCS OOIIKME MPaBOBbIC KOHCTPYKIIMU M TOJIBKO B APYTHMX OTpacisX IpaBa OHU
HaxoJAT CBO€ KOHKPETHOE OCyIecTBIeHHe. MeTon oOummx mpeAnucaHuil Mpearnosaraet
MHOT'OCJIOMHOCTb, HEKYI0 HECAMOCTOSATEIIBHOCTh Pealu3allii HOPMATUBHOIO COAEPKAHUS psaa
KOHCTUTYIIMOHHBIX HOPM, MPEXKJIE BCEr0 TAKUX KaK HOPMbI-LIE€IH, HOPMBI-IPUHIHUIIBI. COrTacHO
COBPEMEHHON JOKTPUHE KOHCTUTYLMOHHOIO BO3JEWUCTBHS Bce HOpMbl KoHcturyuuu
Poccuiickoit ®epepanun umeroT mnpsmoe aeiictBue (wactb 1 crates 15 Kouctutyuuu
Poccwuiickoit ®enepanun), o01anaT NMPU3HAKAMH HOPMATUBHOCTH, B TOM YHCJIC€ W HOPMBI
obmero xapaktepa. [Ipm uX NpUMEHEHHMHM B KOHKPETHBIX CIIydasX BCEr/la BBIYWICHSETCS
HEOOXOAMMBIH 3JIEMEHT IIPEANMCAHMS, 3alpeTa WIHA TO3BOJICHUSI.

Ha nam B3rmsig, B kauecTBe 0c0O0ro METO/Ia KOHCTUTYIIMOHHO-TIPABOBOTO BO3/ACHCTBUS
MOYHO BBIJIEJIUTh METOJ LIEHHOCTHbIX opueHTauui. B Konctutynuu Poccun, npexnae Bcero, B
HOpPMax-yCTaHOBKAaX 3aKpEIUIAETCS CHCTEMA LIEHHOCTEW IS YYAaCTHUKOB KOHCTUTYLMOHHO-
MPABOBBIX OTHOIIEHUH: IEGHHOCTH COBPEMEHHON NEMOKPATUYECKOM MOJENH MyOIMYHOM BIACTH,
YeNoBEeK, €ro mpaBa U CBOOOJIBI Kak BBICIIAS I[EHHOCTh, CBOOOJA W JOCTOMHCTBO JINYHOCTH,
JIOCTOWHBIA YPOBEHB JKM3HU YETIOBEKA U MPOTPECCUBHBINA MyTh Pa3BUTHS BCETO OOIIECTBA U T.J.
B KOHCTHUTYIIMOHHBIX HOpPMax 3aKpeIuiseTcss uepapxus 0a30BBIX IIEHHOCTEW: TyaBbl 1 u 2
Koncturynun Poccuiickoii ®enepanviyi COCTaBIAIOT OCHOBAHHME IIEHHOCTHOM NUpaMUIbL,
MpUYeM IiiaBa | — ee HEeHTpaIbHYI0 YacTh. DTa CUCTEMA LICHHOCTHBIX OPUEHTUPOB UHTETPUPYET
BCE KOHCTUTYLHOHHO-TIPABOBOE BO3JAECHCTBHUE, CBS3BIBAECT €AMHOM JIOTUYECKOW KOHCTPYKLHUEH
BCIO MPABOBYIO CHUCTEMY rocynapCTBaW. MeToT LEHHOCTHBIX OpPHEHTAlHUN Mpeanoiaraet
OombIIMii HAOOp BO3MOXKHOCTEH IS MMPABOBOTO BO3JIEHCTBUS HA OOBEMHBIE M MHOTOIJIAHOBBIE
KOHCTUTYIIMOHHO-TIPABOBbIC OTHOIIIEHHUSI, OCOOCHHO B cdepe COIHATbHO-DKOHOMUYECKHX U
JTyXOBHO-HPaBCTBEHHBIX OTHOIIICHUH.

Takum oOpa3om, METOJI KOHCTHTYLIIMOHHOTO IIpaBa BKJIIOYAeT B Ce0S TPU OCHOBHBIX
TPaJULIMOHHBIX METOJIa MPABOBOI'0 PETYJIUPOBAHUS, UCIIOIB30BAHNE KOTOPBIX XapaKTEPU3YETCs
YHUBEPCAIBHOCTBIO UM MHTErPaTUBHOCTBIO B MPOLECCE  KOHCTUTYLUMOHHO-IIPABOBOI'O

Bo3nelcTBUsA. [lpu 9TOM HanmWuMe OTHOCHTEIBHO CaMOCTOSTEIBHOTO TpueMa (MeToja)

" Cwm.: 3operun B.JI. CoBpemerHbIii Mup, npagso u Koncruryius. M., 2010. C.80-81.
107



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

LIEHHOCTHBIX OpHMEHTAlMA ONpEeACNSIET YHHMKaJIbHOCTh COBPEMEHHOIO KOHCTUTYIIMOHHO-
MIPaBOBOT0O BO3/ICHCTBHUSI.

HoBble xapakTepuCTHKM TpeaIMeTa M MeToJa KOHCTUTYLHMOHHOTO IIpaBa TpeOyroT
aJICKBATHOT'O MICCIICIOBAHUS COBPEMECHHBIX MPOOJIEM U TCHICHIIUN Pa3BUTHS KOHCTHTYIIMOHHOTO
mpaBa Kak oOTpaciud TmpaBa. MHTepec A0MKEH OBITh MPOSBICH K METOJOJIOTHH HAyKH
KOHCTUTYIIMOHHOTO TIpaBa, K HA0OpPy PAa3JIMYHBIX METOJOB HCCJICIOBAHHUS KOHCTUTYIIMOHHO-
MPABOBBIX ABJICHUM.

B 310N CBSA3M NPEACTABISAIOTCA IUIOJOTBOPHBIMU MPEMJIOKEHUS 1O PA3BUTHUIO
MEXIUCIUIUITMHAPHBIX MPUEMOB aHaIN3a KOHCTUTYIIMOHHO-TIPABOBOTO PEryJIHpPOBaHUS B cdepe
skoHOMHYecknXx oTHomeHur. [lo muenuro I1.J[.bapenOoiima, Takoil KOMILJIEKCHBIA IOJXOJ
obOecrieunBaeT, HampUMEpP, KOHCTUTYIIMOHHAs HKOHOMHKA, KOTOpas WIPEICTaBIsAeT Cco0O0M
WCCJICIOBAaHUE B3aMMOCBSI3M BOIPOCOB MPUMEHEHUS KOHCTUTYIIMOHHOTO TpaBa ¢ mpobiemMamu
SKOHOMHYECKOTO Pa3BUTHUS U MHCTUTYLHOHAIbHO-HOPMATUBHOTO 00ECIEUYEeHUs YIKOHOMUYECKOU
NESTENIbHOCTH TOCYJapCTBa IO TOBBIIMICHUIO MAaTEePHAIbHOTO OJAroCOCTOSHUS —TpaxkaaH
crpanbl’®. Tlo muenmo I'.A T'amkueBa, copepkaHHeM KOHCTUTYIHOHHOH SKOHOMHKH SIBIISETCS
BBIpaOOTKA B TMpPOIECCE MHTEPIIPETAlMU O0a30BBIX JII SKOHOMHUKH IPABOBBIX IPUHIIMIIOB
Pa3IMYHOTO pOJa MpaBWJI, BEJICHHM, UMIIEPATUBOB, 3alPETOB U PEKOMEHAIUH, KOTOpbIE ObLIN
OBl JIOTUYHBIMU UCXOJS U3 BHYTPEHHEH JTOTUKU TpaBa, HO U 3(H(HEKTUBHBIMU C YKOHOMUYECKOM
TOYKK 3peHus. [1aBHBIM B HaOOpe METOAOB KOHCTUTYIIMOHHOM IKOHOMHKHU SIBJISIETCS METO/T
TOJIKOBAaHUS 0a30BBIX KOHCTHUTYIIMOHHBIX MPUHIIUIIOB C IETBI0 00eCreueHus: CTaOMILHOCTH U
JMHAMU3Ma B Pa3BUTUU dKOHOMUYECKUX OTHOILLIEHUN HAa OCHOBE IIPU3HAHUA 33 3aKOHOJATEIIEM
IMPOKON JTUCKPELUHU B UX HCTOJIKOBAHUH >

KoHCcTUTylIHOHHAasT HSKOHOMHMKA - HAy4YHOE HaIpaBJICHUE, HW3Yy4YaOUIee MPUHIUIIBI
ONTUMAIBHOTO COYETAHUSI DKOHOMHYECKOM IIeIeCO00pa3HOCTH C JOCTUTHYTHIM YPOBHEM
KOHCTUTYIIMOHHOTO pa3BuTHs. OHO BbIpaaeT METONOJIOTHIO OLEHKH d(h(eKTHBHOCTH
B3aMIMOCBSI3M U B3aUMOOOYCIOBICHHOCTH JKOHOMHYECKHX OTHOIICHHH M KOHCTUTYIIMOHHBIX
noyioxeHui. COorIacHO ATOM METO0JIOTHMH SKOHOMHUKA BIUSET HA KOHCTUTYIIUIO, U KOHCTUTYITUS
OKa3bIBAE€T BO3JCHCTBUE HA SKOHOMHKY, 3aBUCUT OT YPOBHS 3KOHOMHYECKOTO Pa3BUTHS H

OIHOBPCMCHHO BJIMSACT HA SKOHOMUYCCKYIO JTUHAMUKY. B paMKax KOHCTHTyuHOHHOﬁ O9KOHOMUKH

8 Cwm.: bapenboiim I1J]. ®unocodus npasa 1 KOHCTUTYLHOHHAA SKOHOMHUKA.- B ¢6. Ouepky KOHCTHTYLMOHHOM
skoHOMHKH.23 okTa0ps 2009 r./OtB.pexn. I'.A.T'amxues. M., 2009. C.254

" Cwm. T'adocues I'. A. TIpeaMeT KOHCTUTYLIMOHHON 3KOHOMHUKH. — B ¢0.: Ouepky KOHCTUTYLIMOHHON SKOHOMHUKH.23
okts10ps 2009 r./OtB.pen. I A.I'amxues. M., 2009. C.38.
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OCHOBHOM aKIEHT JIE1aeTCsl HA aKTUBHYIO POJIb KOHCTUTYIIMOHHBIX LICHHOCTEH B PEryJIMpOBaHUN
SKOHOMMYECKHX IPOLIECCOB.

Hcnonp3oBaHne  MEXIUCUUIUIMHAPDHBIX  [PUEMOB  aHAIW3a  KOHCTUTYLIMOHHOIO
BO3/ICUCTBUS HA YKOHOMHKY HECOMHEHHO 000TaTUT HayKy KOHCTUTYLIMOHHOTO TpaBa, MO3BOJIUT
Oosee  TOYHO  pAacKpbIBaTh  COAEP)KAHHME  KOHCTUTYLIMOHHOM  MOJENM  COLMAIBHO
OPUEHTHUPOBAHHON 3KOHOMHKH, 3((EKTUBHOCTh €€ OTAEIbHBIX MHCTUTYTOB. Kpome Toro, mo
MHeHuto I'.A.I'ajpkueBa, ysiCHEHHE HOPMAaTUBHOIO COZAEPXaHUSI KOHCTUTYLIMOHHBIX IIPUHLIUIIOB
DKOHOMHUYECKOM MOJEIHM, JETEPMUHUPYIOIIMX IIPABOBOE PETYIMPOBAHUE HKOHOMUYECKUX
OTHOLICHUH, JOJKHO OCYILECTBIISITHCS C MOMOIIBIO COLIMAJIBHBIX LIEHHOCTEHN, HE BCTPOEHHBIX B
IIPABOBYIO CHCTEMY. TakMMM «BHEIIHMMW» JUIsl IIpaBa LEHHOCTSAMM SIBIISIIOTCA DPE3YJIbTaThl
IKOHOMMYECKOTO aHAIN3a, a TAKKe dTudeckue npapuna,

OTO UCKJIIOYMUTEIBbHO BAXXHOE CYXKICHHE, B KOTOPOM OTpa)kaeTcsi Ha3peBLIas
HOTPeOHOCTh B pa3pabOTKE peaJbHOr0 MEXaHW3Ma  IMPUMEHEHHMM METO/Aa I€HHOCTHBIX
OpUEHTAlMil B KOHCTUTYLIMOHHOM pEryJMpOBaHUM SKOHOMHUKUM M COLMAJIBHOM CQephl.
JlelicTBUTENBHO, TaKHEe KOHCTUTYLIMOHHBIE [IEHHOCTH KaK OJIaronojy4ue OyAyIIHuX ITOKOJICHHH,
JIOCTOMHBIN ypOBEHb JKU3HH, 00€CIIeueHIEe COBPEMEHHOT0 CTaH/AapTa MpaB U CBOOO]] YeJIOBEKA U
IpaXKIaHWHA, CYBEPEHUTET IOCyAapCTBa HEPA3pbIBHO CBSI3aHBl C MOCTYNATEJIbHBIM pPa3BUTHEM
HKOHOMHKH, TOCTH)KEHHUEM BBICOKMX TOKa3aTesel B COlManbHOM U SKoHOMUYEcKOH chepax. bes
COOTBETCTBYIOIIETO aHain3a (AaKTOPOB HIKOHOMHMUYECKOTO Ppa3BUTUS  COOTHOCUMBIX €
KOHCTUTYLUMOHHBIMU OpPUEHTUPAMM CII0)KHO OIIEHUTh J(PQPEKTUBHOCTb U MPaBUIBHOCTh
KOHCTUTYLIMOHHOI'O BO3JECUCTBHS B JaHHBI NCTOPUYECKUI MOMEHT.

Ha Ham B3risa, c0)KHOCTh MEKIUCHUILNIMHAPHOTO aHAJIN3a COJEP/KAaHUS U pealln3alyi,
Ipek/e Bcero, 0a30BbIX MOJUTHUKO-TIPABOBBIX 1IEHHOCTEHN B cpepe SIKOHOMHUKHU 3aKIH0YaeTcs, 1Mo
KpaliHeW Mepe, B JIByX MOMEHTaX. BO-IepBbIX, HACKOJBKO METOAbl YKOHOMHUYECKOTO aHAIM3a
OJIHO3HAYHO MOTYT II0Ka3aTb U PACKPHITh ONTHUMAIBHOE OCYIIECTBIEHHUE KOHCTUTYLIMOHHBIX
LIEHHOCTEH B JKOHOMHKE. Benb caMum 3KOHOMHUCTBI JIaBHO YXKE€ OTOLUIM OT KIJIACCHYECKHX
METOJIOB aHayiu3a (AaKTOPOB SKOHOMHYECKOIO pa3BUTHUS, TaKUX KaK NpuUObUIb, 3aTpaTshl,
cebecroumMocth M T.A. JlOCTaTOYHO YCJIOBHBIMM CTaJId TpaHUIBl MEXAY OCHOBHBIMHU
HKOHOMHUYECKUM IIKOJaMH (JInOepalioB U KOHCEPBATOPOB), TMOSBMUJIACH WHCTUTYLHOHAJIbHAS
HKOHOMHKA, B KOTOPOIl BaXHEUIIMMHU (haKTOpaMH SKOHOMHUYECKOTO PAa3BUTHUS cUMUTaeTcs Habop

KOHCTUTYHUHOHHO-IIPABOBbIX HHCTHTYTOB H HGHHOCTefI, TaKUX KaK AJCMOKpaTH4YCCKas CbOpMa

8 Cwm.: I'aodocues I A. TIpeIMET KOHCTUTYLIHOHHOM SKOHOMUKH. — B ¢0.: . O4epKH KOHCTUTY IHOHHOI
9KOHOMUKH.23 okTs10ps 2009 r./Ot1B.pen. [.A.T'amkues. M., 2009. C.38
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IIpaBJIEHUs, BEPXOBEHCTBO IIpaBa, He3aBUCHMMAas CyJeOHas cucCTeMa, pas3JeliecHue BJAacTel,
MPUOPUTET CBOOOJBI JTUYHOCTH U T.1. HabupaeT cuiy moBeneHyeckass SKOHOMHKA, B OCHOBE
KOTOPO#l JIEKUT UPPALMOHATBHAS COCTABJISIONIAS YeIOBEUYECKHX OTHOMIEHUH .,

He cnenyer cuntath, 4TO B TOM HPOSIBIAETCS CIa00CTh COBPEMEHHOTO SKOHOMUYECKOTO
aHayM3a. ITO MOXHO OOBSACHUTH HOBBIM KAau€CTBEHHBIM YPOBHEM COBPEMEHHBIX COLIMAJIbHO-
SKOHOMHMYECKUX OTHOILLIEHUH, TeCHEHIINM 00pa3oM CBS3aHHBIX C PETYJIATUBHBIM BO3/IECHCTBHEM
Ha HUX (PUIOCOPCKO-HPABCTBEHHBIX M IOJMUTUKO-TIPABOBHIX IIeHHOCTeH. [loaTomy Henb3s B
IIOJIHOM Mepe yIoBaTh TOJBKO Ha METOJAbl OSKOHOMHMYECKOIO aHajiu3a B PacKpbITUU
PEryJIATUBHOTO TMOTEHIMAla KOHCTUTYLHMOHHBIX IIEHHOCTEH B HSKOHOMHYECKOH cdepe.
MeXIuCHUIUIMHAPHBIA MOX0 03HAa4aeT He YTO MHOE, KaKk TpeOOBaHUE CHCTEMHOTO aHAIM3a B
PacCKpBITUM KOHCTUTYLIMOHHBIX IIOJIO)KEHUH, KOTOpBIM MpEeArojaraeT HCIOIb30BaHUE U
HPKOHOMUYECKOT0 aHajIu3a U METOJIOB COLMOJIOTHH, a CaMO€ TJaBHOE — IMPUMEHEHHE 0a30BBIX
METOJIOJIOTUYECKUX YCTAaHOBOK COBpeMeHHOH ¢unocopuu. CoBpeMeHHbIE KOHCTUTYLHOHHbBIC
LEHHOCTHU HEBO3MOKHO WHTEPIPETUPOBATH 0e3 CHUCTEMHOT'0 KOMILJIEKCHOTO
MEXJIUCUUIUIMHAPHOTO — aHalM3a, KOTOPbI MOXKET BbIpaXaTbCsl B TaKUX OTAEIbHBIX
HAIpaBJIEHUSAX  KaK  KOHCTUTYLMOHHAs  SKOHOMMKA, KOHCTUTYLMOHHAs  COLMOJIOTHS,
KOHCTUTYLIMOHHAs 3Kojorus. Ho caMbIM I1aBHBIM JOJDKHO OBITH MHTETPUPYIOIIEE HAIIpaBIECHHE,
KOTOPOE YCIIOBHO MOXHO Ha3BaTh KOHCTUTYLIMOHHOM (pusocodueit.

Bo-BTOpBIX, KOHCTUTYLIMOHHBIE IIEHHOCTH OCYILECTBJISIOTCS B CBOEH HHTEpPIpETAlUU
COOTBETCTBYIOIIUMHU cyObekTaMu. Tak, MTHCTUTYT COBPEMEHHOTO pa3BUTHSI MPEII0KUIT HAIlIEMy
00111eCTBY Ha OCHOBE MEXIUCIMIUIMHAPHOTO aHaIu3a Aokia o Oyaymem Pocecun «Poceust XXI
Beka: 00pa3 jKemaeMoro 3aBTpa»®?, CMBIC] KOTOPOTO 3aKIIOYaeTcsi B BHIOOPE OCHOBHOI
MCTOPUYECKON TMapajiurMbl: WJIM MOJAEPHU3ALNS M KAa4ECTBEHHBIH IMPOPBIB B SKOHOMHUYECKOM
Pa3BUTUHM WIM COLMAIBHO-3KOHOMHMYECKHH TynuK. [lo MHEHHIO aBTOpOB MOKJIaaa, BXOJ B
MOJICpPHU3AIIMI0 HAaYMHAeTCd C  HAEOJIOTMYECKOro IpH3HAHMUA TNpUHOpHUTETa  0a30BbIX
JIEMOKPATUYECKUX IIEHHOCTEH: YeIOBEYEeCKOro JIOCTOMHCTBA, OCHOBHBIX IpaB M CBO0OOX
YeJloBeKa, COLMAJIbHOW CHpPaBeIIMBOCTH W OOUIECTBEHHOM COJUAAPHOCTH, ONTHUMAaTbHON
HKOHOMUYECKOM M COIMAIbHOM TMOJMTHUKH; BEPXOBEHCTBA IIpaBa, 3allMThl MpaB M CBOOOJ
rpaxjaH, oOecredeHuss CBOOOJAHOTO pPa3BUTHS KaXJIOro TpakKIaHWHA — «CTPEeMJICHHS K

CHaCTbIO», U npeofcc)e 68ce20 CUCTEMBI ILIEHHOCTEH M H,Z[Cﬁ, OJHO3HA4YHO 3a(1)I/IKCI/IpOBaHHLIX B

81 Cm. manipumep: Kpyeman Ion. Tlouemy skKoHOMUYecKas Hayka 6eccunbHa./www.Slon.ru/ 09.09.09; ITosunep P.
«DKOHOMMCTHI IJIOXO0 MOHUMAIOT OaHKOBCKOE jesion. Uatepsbto Keccuou J{./www.Slon.ru/02.02.10
82 Cwm.: «Poccus XX Beka: 06pas xenaeMoro 3aBTpa». MHCTUTYT coBpeMeHHOTOo paszeutus. M., 2010
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Koncturyun Poccutickort @enepanuu 1 He Tonmyckaromux pesusud. [lomutuyeckoe Oyayiee
CTpaHbl aBTOPHI JOKJIaJa CBSI3bIBAIOT C HE3BIOJIEMOCTBIO JIHOEpaTbHO-IEMOKPATHUECKUX
KOHCTUTYIIMOHHBIX IIeHHOcTel oOpasma Koucturymuu 1993 roma, wuHTEepnperanui U
rapaHTUPOBAHME KOTOPBIX JOJDKHA OCYLIECTBIATH MOJIUTHYECKAs d1uTa®s, B To e Bpems, Imo
MHEHUIO 3aMmecTuTens riaBbl  Anmunuctpanuu Ilpesugenta Poccuiickoit  ®enepaunu
B.IO.CypkoBa, Bo3Bpar K JIMOEpaIbHO-IEMOKPATHYECKUM IIEHHOCTSM HE SBISICTCS B
COBPEMEHHBIX YCIOBHUSX TapaHTHEH AKOHOMUYECKOTO MPOPhIBA B YCIOBHSX TJI0OaTH3alluu
HSKOHOMUKH. 3aJIOTOM yCIieXa COBPEMEHHOTo pa3BuTUs Poccuu siBIseTCS KOHCOTUIAMPOBAHHOE
roCyAapCcTBO, KOHCOMUANPOBAHHAS BIACTHS?.

[To muenuto I'.A.I'amxueBa, HUCTOJIKOBAHUE COAEPKAHKS KOHCTUTYIIMOHHBIX LIEHHOCTEH
MOKET TIPUHAIIEKATh KaK 3aKOHOMATENI0, TAK M BBICIIMM CyAaM B NpeneaeHTHoH (opmed.
[Tomrydaercsi, 9T0 CyOBEKTaMU PACKPBITUS COJIEPKaHUS 0a30BBIX KOHCTUTYIIMOHHBIX [IEHHOCTEH
U HOCHUTEISIMU OCHOBHOM METOIMKH TaKOrO HCTOJIKOBAaHUS MOTYT OBITh pa3Hble CYOBEKTHI —
MOJIMTUYECKAsl dJIUTA, 3aKOHOAATENb (B IIMPOKOM M Y3KOM CMBICIIE CJIOBa), a TaKXKE BBICIINE
cyneOHble MHCTAaHIIMU. Bes mpolOiieMa 3akirod4aeTcs B TOM, YTO CHCTEMa KOHCTHUTYIIHOHHBIX
IIEHHOCTEN HepapXWyHa, UMEET MCTOPUYECKYI0 U COLMAIbHYIO JUHAMHUKY. B 3TOl curyanuun
BO3HHMKAET BOMNPOC, KaK OpPraHU30BaThb TOT ONTHUMAJbHBIM MEXaHU3M, CUCTEMY OLEHKH U
Mpeaesibl TOJIKOBAaHUS TE€X WM WHBIX KOHCTUTYLIMOHHBIX IIEHHOCTEM B CHCTEME KOOpIWHAT
pa3HbIX CyObEKTOB NpuHATUS perieHuid. [Ipum 3ToM He ciegyer 3a0bIBaTh O TOM, 4TO Oa30BOM
KOHCTUTYIIMOHHOM II€HHOCTHIO SIBIISIETCS TIOJIHOBNIAcTHE Hapona. OH SBISETCS OCHOBHBIM
OIICHIIUKOM M TOJIKOBATEJIEM CTPATeTHUYECKUX [IaroB Hallero o0IiecTna.

Takum 00pa3oM, B Hayke KOHCTHTYIIMOHHOTO TMpaBa MPOUCXOAUT TBOPUYECKUIH TMOUCK
HOBBIX ~ METOJWK, TMPUEMOB, TMOAXOJOB K aHaIM3y KOHCTUTYIIMOHHBIX  SIBJICHUHU.
KoHcTuTymmonHass SKOHOMHKA — OJIHO W3 HMHTEPECHBIX TBOPUYECKHX MEXKIUCIUILUIMHAPHBIX
HANpPaBIEHUN PACKPBITUSL PETYISTUBHOTO MOTEHIMANa HauOoliee OOOOIICHHBIX U COLHUATBHO
3HAUYMMBIX KOHCTHUTYIIMOHHBIX MOJOXEHUH B cepe IKOHOMHUKH. Ha Hamn B3risia, HauOOIbIIUn

yCHeX JIaHHOE HaIlpaBJIEHHE TMOJYYUT B paMKaxX METOJI0JIOTUYECKUX pa3paboTok oO1ieil Teopun

KOHCTUTYITMOHHOTO TIpaBa u punocoduu mpasa.

Mapxkos bopuc BacunbeBuu

8 Tam xe. C.10-11

8 Cwm. «Benomoctu» 15.02.10. UnTepsrio B.Cypkosa

8 Cwm. I'adocues I' A. TIpeaMeT KOHCTUTYLIHOHHOM 5KOHOMUKH. — B ¢6.: . O4epKH KOHCTUTYIHOHHOM SKOHOMUKM.23
okts10ps 2009 r./OtB.pen. I A.I'amxues. M., 2009. C.38-40.
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3aseoyrowuii kagpeopoti punrocogcxoii aumpononocuu CII6IY

HpaBo H ClIpaBeAJINBOCTb

HenaBusisi cynebHast pedopma yke ceroiHs BbI3biBaeT HapekaHus. Ckopee Bcero, moJ
BO3/ICIICTBHEM JKHU3HHM 3aKOHBI OISTH MOABEPrHYTCS M3MeHEHHUIo. UToObl X HE NMpPUHUMATHh B
CICIIKe, ILIeIeCO00pa3HO 3aHATHCS, B TOM 4YHCJE, U OOIIMMH BOIPOCAMHU M, MPEXKIE BCETo,
TaKUMH, KOTOpbIE OTHOCATCS K cdepe ¢umnocopun npaBa. KoHEUHO, 3TO HE CIHIIKOM
ompezeneHHas objacth 3HaHMsA. K ToMy ke oHa Toxke mperepreBaeT u3MeHeHHs. 1 MMeHHO
MO3TOMY HEOOXOIUM JAMaJor IOPUCTOB, (UIOCOPOB, PEIUTHOBENOB, HUCTOPHKOB. Cpenu
o0mmpHO# (unocodckoit mpodbreMaTuKu BOMPOC O COOTHOLICHWH TpaBa M CHPaBEIJTUBOCTH
ABJIIETCS OJHUM M3 NPUOPUTETHBIX B ACHEKTE KAaK CHHXPOHMHU, T.€. COBPEMEHHOCTH, TaK U
nuaxpoHuu, T.e. TreHesuca. Kak wusBectHo, yxke B «locymapctBe» Ilmarona stoT Bompoc
paccmaTpuBaeTrcs BecbMa o00croATenbHO. C  OIHOM CTOPOHBI, 3aKOH HAET OT MYyApOro
3aKOHOJATeNs, a C JAPYroll CTOPOHBI, NMPUMEHSETCS HCIOJIHUTEIbHOW BiIacThiO. Pazmuuune
3aKOHOB M CIIOCOOOB MX NMPUMEHEHUS MPECTABISAETCS BecbMa BaKHBIM. Demuaa n3o0paxkaercs
¢ Becamu. Ho HeBepHO paccMmaTpuBaTh IOCTULMIO KaK MaTEMAaTHUYECKYH0 MAlIMHY CO BXOAOM U
BbIX0IoM. Ha caMoMm zene cynps — 3TO HE BBIUMCIUTENbHAsA MamnHa. OH JOKEH YYUTHIBATh
KaK MHTEpPECHhl CTOPOH, TaKk M 1Leau mnpaBocyaus. OTciola UCHOJHEHHE 3aKOHa — 3TO TOXKeE
TBOpYECKasi U OTBETCTBEHHAs JACSTEIbHOCTD.

Hcxonsa W3 pa3nuuus 3aKOHa M CIOCOO0a €ro NPUMEHEHHUs, MOYKHO IOMNbITaThCs
UCCIIE0BATh COOTHOIIECHUE IIPaBa, MOPAIM W PEIUTHH, BBIIBUTH pa3IUYHbIE HWHCTAHLIUU
CIPaBEJIMBOCTH W TMOMBITaTbCsl OCTHYb UX OamaHca. Ilouemy He uepapxusi, HE CHUHTE3, a
6amanc? Benp 310 He dunocodcekuit, a Oyxrantepckuit TepmuH. [lonpobyem o00CHOBATH €ro
HeoOxonuMmocTh. KaxkeTcs ecrecTBeHHbIM, eciiu Guiiocod mnpasa OyJIeT MO3UIMOHUPOBATH ce0s
KaK Cylbs, KOTOpbI BepmuT cyld. Ho, kKak MM 4eM OH MOXET ONpaBIblBaTh CBOM PELLIECHUsS?
byner on anemnupoBare k bory, Mcture wmimm Mopanmm, kK coOnManbHBIM HOpMaMm WA
oOuredenoBeueckuM HeHHOCTAM? CeroJiHs yke He CUMTAIOT, YTO LIEJIbI0 TOCY/1apCcTBa SBISETCS
XPUCTUAHU3ALUs BCETO MUpa U MOJArOTOBKA YEJI0OBEUYECTBA K CIIACEHUIO, XOTS MHOTHE BEPSAT, UTO
00I11eCTBO CyIIECTBYET JUIs yeraoBeka. OHAKO Ha Jee Mbl BUJIUM, YTO OHO MCHOJIb3YeT JIoAeH
KaK areHTOB CBOMX MHCTUTYTOB M HaBSI3bIBa€T MCIOJHEHUE COOTBETCTBYIOLIMX poJjeil. OTcioaa
Pas3roBOpbI 00 OTUYKJIEHUH M HEOOXO0AMMOCTH U3MeHeHus odmiecTBa. Ho kak OyayT ero MeHsTh

JIOJM, KOTOpbIE CaMHU SIBISIOTCS MpPOAYyKTamMu oOmiectBa? bByner peanucTuyHee NpU3HATH
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COLUAJIbHYIO PEAJIbHOCTh KaK aBTOHOMHYIO U HE OLIEHUBATh €€ MOPAJIbHO-aHTPOIOJIOIMUECKUMHU
KputepusiMH. YTO Kacaercss «4eJOBEYHOCTH», TO B IOJHONW Mepe OHa MOMKET IMpPOSBIATHCS,
CKOopee, B TNPHUBATHBIX, YeM B OOIIECTBEHHBIX MPOCTpaHCTBaX. PaccMoTpeHue oOmiecTBa ¢
(YHKIMOHATIBHOM, a HE ¢ MOPAJbHOW TOYKM 3PEHUS HE O3HAYACT, YTO MPABO HE NMPUHUMACT
Mopajib BO BHHMMaHue. Ha camoMm gene ero 3ajadya COCTOUT B TOM, YTOOBI COLMAJIbHBIE
MHCTUTYThl HE HapyLIaau IpaBa JroAed (Kak MpH TOTaIMTapu3Me) U, HA00OPOT, MHTEPECHI
Jroziel He HapyIanu (yHKIIMOHUPOBAHUE TOCYAapCTBa (KakK B CIydae KOPPYIILUH).

Oco3HaBasi MyJbTHCUCTEMHOCTh OOILECTBA, TPYAHO MPU3HATH SA3bIK KAKOH-IMOO U3 ero
IOJICHCTEM KaK yHHMBepcalbHbIN. Jla’ke HayyHbIH TUCKYPC, KOTOPBIM BHEApsieTcs BO Bce chepbl
KU3HHM, HATaJIKUBAEeTCs HAa CONPOTHBIEHHE. 3aTO MOpajib KaXeTcs NPUMEHHMOM K CaMbIM
pa3HoOOpa3HbIM CepaM UYeITOBEYECKON ACITENLHOCTH, HOO ¢ ToMOoNIbio nuddepeHranum Ha
IUIOXO€ U XOpOIllee MOKHO OIEHHBATh BCE OCTajJbHBIE (peHOMEHBI. OIHAKO TMPAaBO HE MOXKET
CBOJIUTBCS K MOpaJd, Kak OHO HE CBOAMTCA K Hayke uiau wujaeojorud. HeoOxoaumocTtsb
JUCTAaHIMPOBAHUS BbI3BaHA OCMBICICHHEM TIPaHMIl MOPAIBHOTO OCYXJAEHHUS, BeCbMa
pacnpoCTPaHEHHOTO B POCCUMCKON UCTOPHUH. JpyruM MOTHBOM €T0 CAECPKUBAHUS SIBISETCS TOT
¢dakT, 4TO MOpaib HE MOXET OoleHUBaTh caMa cebs. Kakasg mopanb cuutaercst xopouweii? Ta,
KOTOpasi COBIIAJIa€T C MOUM IIPEJCTaBICHUEM O IPaHMIAX IUI0XOoro u xopouero? Ho Toraa e,
KTO IIPUHUMAIOT MOIO MOPaJIb B KAYECTBE YHUBEPCAIBHOM, CUIIBHO PUCKYIOT.

[IpencraBuM Ha MHMHYTY, YTO B COBPEMEHHOM OOIIECTBE Kakas-TO €ro IOJCUCTEMA
CTaHeT MPEeTEeH10BaTh Ha a0COMIOTHYIO BiacTh. Korna-to Takum abCoNIOTHBIM MaciiTaboM Oblia
UJIC0JIOTHS, U 3TO MOAABIIIO Pa3BUTHE SKOHOMUKHU. CerofHs NpUOpHUTET OTHAeTCs OU3HeCy, HO
o011ecTBO cTpajsaeT oT 6e33acTeHuuBbIX AebloB. [Tocne pacnana CCCP kanutanucTsl BO BceM
MHUpE TMEpEeCcTali UCHBITHIBATh CTPaX M CTajM JEWCTBOBaTh O€3 OIVISIIKM Ha MpaBa YelloBEKa,
JEMOKpaTHio U obemanust OsarofeHcTBus. JlomycTuM, Kak COBETYIOT HEKOTOphIE, B KauecTBE
IPOTHBOBECa (PMHAHCOBBIM CIIEKYJISLUAM U OM3HECY BOOOIIE, Mbl BBIABUHEM Ha MEpeIHUN TUIaH
HOPMBI pEIUTMM WU MOpaid. MHOTME CUMTAIOT, 4YTO MOpajbHblE OrpaHWYeHUs OyIyT
CIocoOCTBOBATh O3J0POBJICHUIO 00IIeCTBAa. BO3MOXKHO, 3TO MPOU3OHIET, HO KaKOW IIEHOW?
JInbepanbl mpaBbl, KOTrZla yTBEP)KIAIOT, YTO TOCIOACTBO HOPM MOpPAU W PEJIUTUU MPHUBEIET
6usHec B ynajnok. Koneuno, ectb j051a UCTHHBI U B KoHuenuuun M. Bebepa, koTopsiit cunran,
YTO KalUTAJIU3M ONHPAETCS Ha MIPOTECTAHTCKYIO ATUKY. Ho oTMeTuM, OH yka3bIBal Ha ITHKY, a
HE Ha XPUCTHAHCKYIO MOpPaJlb, COTJIACHO KOTOPOH 6orarcTBo — 370 3710. [Ipyroe aeno stuka. OHa
UMeEeT He 3allpeTUTEIbHBIN, a Pa3pelINTeNIbHbII XapakTep, U €€ MPEeANHUCaHus YUUTHIBAIOT KaK

Tpe6OBaHI/I$I MOpalid, TaK WU YCJIOBUA, IIPHU KOTOPBIX UMW MOKHO PYKOBOIACTBOBATHCA. Pemenne
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STUYECKOW KOMHUCCHMHM — 3TO, HIpeXIe Bcero, nocTwxkeHue Oamanca. Kaxpas u3 cTopoH
KOH(JIMKTA 3asBIIIET O CBOUX HHTEpecax, OJHAKO pEIICHHWE MPUHUMAETCS C YYEeTOM MHEHUS
OCTalnbHBIX. TakuM K€ CIpaBeAJUBBIM CIIOCOOOM CIIEyeT PEIIUTh BOMPOC U O CaMoOi
CIpaBeITMBOCTUA. Belnb eciaw mpaBo — 3TO CHPABEAIUBOCTH CHIBHOTO, TO BpPS JIM MOXHO
no0uThcsi ero BceoOmero mnpusHanus. HaoGopor, uMcras, T.e. pENIUrHo3Hasi, MopajbHas
CIPaBeIIMBOCTh COBEpIIEHHO OeccuiibHa. OcTaercs HaAesIThCs HAa ee UCHOJHEHHe B boxkbeMm
['pane. B ciope o cripaBeiIMBOCTH TOXeE 11eJIec000pa3Ho UCKaTh OanaHc, 1 Gpuiiocod mpasB — 3TO
HE cyabs, a ckopee apOutp. Ilo-moemy, 3TO0 u OyneT o3Ha4aTh BEPXOBEHCTBO Ipasa. MHaue
MOPAIHCT MOXET MPEBPATUTHCS B PacKoNbHHMKOBA, KOTOPHIN MOIIEN HA MPECTYIUICHHE pPaju

IOCTHKEHUSA OJ1aroi Leu.

Mopanv u cnpaseonusocme.
YyBCTBO CIPaBEAIMBOCTH — OJHO M3 CaMbIX CHJIBHBIX Yy 4enoBeka. OHO IUTAeT HE TOJIBKO
JUYHBIE IEPEKUBAaHUSA, HO U COLMAIBHBIA IpoTecT. Hackonbko MOXXKHO [OBEPATH 3TOMY
YYBCTBY, €CJIM OHO BEJET K pa3pyLIUTENIbHBIM NocaeacTBUsIM? He MeHee ClI0)KHO ONpenesnTh
NOHSTHE cupaBeiMBocTU. OHA HE CBOAMUTCA K 3aKOHY, TaK KaK CaMoO IIPaBO 4acTO SBJISETCS
00BEKTOM KPUTHUKH, OHA HE COBIMAJAET U C MOPAJIbHBIM WM HPAaBCTBEHHBIM OCYXJIEHUEM, TaK
KaK MHOIZJA OonpasiabIBacT Hacuiaue. CnpaBelIMBOCTb, XOTSA OCYXAA€T CUIYy U BIAcTb, HO HE
CBOAUTCA K JIOOBU U JpyxkOe. Byaydun HENOHATHOH, «MHMCTUYECKOW» M HEMOCTHKHMOM,
CIPaBE/IMBOCTh, TEM HE MEHEEe, NMPHCYTCTBYET BO BCEX YEJIOBEUECKUX NEPEKUBAHUAX U
OLIEHKaX, BKJIIOYasi OTHOLIEHUS YeJIOBeKa K JIPYTUM JIIOAM U K npupoe. OHa 1oibKHA OBITh, HO
ee HeT HM Ha 3emJie, HU Ha Hebe, U HU OJIMH YeJIOBEK He MOXET CKa3aTh, YTO OH a0COIIOTHO
cipaseIiB. CIpaBelIMBOCTh — 3TO «IYXOBHBINY, «U€I0BEYECKU» (eHOMEH (Harpumep, Korjaa
TOBOPAT O «JIyX€ 3aKOHOB»), HO B KAaKOW-TO MEpe OHA «MaTepUalbHBIN» WIN OOBEKTHUBHBIN
NOpSAOK, T.€. BKJIKOYAET MPEACTABIEHUE O TapMOHMHM M COPa3MEPHOCTH  CYILETO.
CripaBeUIMBOCTh HE CBOAMUTCS MCKIIOYMTENBHO K JHOOBHM, a00py W Onary, a BKIIOYaeT
BO3MOXXHOCTb YTPaThl, )KEPTBBI, HACUJIUS U NpUHYXJIeHus. OHa NeHCTBUTENBHO OJM3Ka K Mepe,
B3BEIIEHHOCTH, PAaBHOBECHI0O M B ATOM CMBICIE HE 4yXJIa MOHATHIO cyna. HempaBeaHsbli,
HECTIpaBeUIMBBII Cy — 3TO HEYTO Bpoje obOBeca (ajbMBBIMU THpbKaMHu. Ho Kak MbI MOXXeM
OBITH YBEPEHBI, UTO ITAJIOHBI HE MOAJIEIbHBI?

Bpsin nu BepHO mojarath CHpaBeIIMBOCTb MPOJYKTOM KOHBeHIUHU. CHpaBeqIMBOCTH
OKa3bIBaeTCsl OE3MepHOI, HOO OTCYTCTBYET BO3MOXKHOCTE €€ ompeaeneHus. OHa HUCIONIb3yeTCs

KaK OCHOBAaHHC ITIpaBa UJIN MOpaHBHOﬁ OIICHKH, HO CaMa HC UMECT OCHOBAHHA. OHa OTHOCHTCS K
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paspsiiy BBICIIMX LIEHHOCTEH, HO HEIPUMEHUMA B KOHKPETHBIX CIIy4asX W 3TUM OTJIMYAETCS OT
IOPUJIMYECKUX 3aKOHOB. HeyiMBUTENIBHO, UTO OHA OKa3bIBaeTCs JIMOO COBEPLICHHO OECCUIbHOM
U TPHUHAIICKAT K «HUIUOTHYECKOMY» IAPCTBY JIOOBH KHA3S MBIIIKKMHA, JMOO, HANpPOTHUB,
CJIMIIKOM >KECTOKOH M penpeccuBHOM, MO0 Al CBOETO MCIIOJHEHHS BBIHYXKIEHAa NMpuOerarb K
cuiie. PeBonoLinOHHBINA TpUOYHA U TePPOp, Pa3HOr0 poja YMCTKU (STHUUYECKHE, PEIUTHO3HBIE,
KJIAaCCOBBIE U T.II.) — BCE ATO IOJAETCS KaK BBIPAKECHHE BBICIIEH CIPABEUIMBOCTH M 3TO
HaCcTOpaXUBaeT. «becCuiibHasH)  CHPABEMIMBOCTL  OKAa3blBACTCS  CIMIIKOM TPO3HOM W,
CJIEZIOBATENIbHO, JUCKYPC O HEH HyXKAaeTcss B 0C000 TmIaTeabHOM KoHTpose. Kak oGnuuenue
HEMpaBeIHOCTU JIOOOH BJAacTH, OH MOA00EH B3pbIBY OOMOBI. SIpKUM HpPUMEPOM CIIyKaT
MopanbHble counHenus JI. Toxcroro, oTpunaBmero HayKy, HCKyCCTBO, FOCY 1apCTBEHHOCTb.
Wtak, cipaBeyInBOCTh 0€30CHOBHA M 3TO CBSI3aHO C ONACHOCTAMHU ee ImpuMmeHeHud. llostomy
OHa «(QYHKIHOHUPYET» B KaKUX-TO UHBIX OOJNMYbSX, HApuMep, Kak MpaBo WIU
HPaBCTBEHHOCTb. [IpsiMOli crioco® u3pekaTh crpaBeAnBoe, OyIb-TO KPUTHUKA WU IPOIOBE/b,
XOTS U Ka)KETCSl YECTHBIM, OJTHAKO HE TOJIBKO HE JAET XKEJIATEIbHOIO PE3yJIbTaTa, HO U IPUBOIUT
K OITACHBIM MCKaKeHUsAM. [loncTrHE OHA OKa3bIBa€TCA YEM-TO TAKHUM, O YEM CJIEAYET MOJIYaTh,
n00 S3bIK YXKe COIEpKUT MHTeHUMIo Hacumus. Bompoc [lunarta: «Tsl mape nygaeckuii?» yxe
BTATMBaJI XPHUCTA B UTPY BJIACTH, U IIOATOMY OH MOJIYaJ.

ITockonpKy cIpaBemIMBOCTb, TaK WIM HMHA4YE, ONPEACIACTCS 10 OTHOLICHUIO K CHIIE,
OTTAJIKUBASACh OT HEE WU TIArOTesl K HEil, TO MpU 3TOM HEOOXOJUMBI MEpPhI TPEIOCTOPOKHOCTH,
ub0  CHpaBeUIMBOCTh MOJET OCTaTbCs  OeccuiabHOM, MO0, HANpOTHUB, OKa3aThCs
AQHTa)KUPOBAHHOU BIIACTBIO, CIY’KUThb Ul HEE CPEACTBOM U MHCTPYMEHTOM. «ECTb puck», —
nucan JK. Jleppuaa, — «4To CBeJCHUE MpaBa K CUJIE MOBJIEYET 32 CO00M TEMHOE, OKKYJIbTHOE MIIN
cybcrarnmanucTckoen . JlelcTBUTENbHO, IPH 00CYKIEHHN CIPABEITNBOCTH JIETKO CKATUTHCS K
ONPABJAHUIO CUJIBI U AK€ HACHUIIUA.

UYro 3acTaBiseT JIIOAEH BBINOJHATH MPEANNUCAHUS, CIEJ0BATh B 3aJaHHBIX PaMKaxX U HE
nepexoauTs rpaHull? Kak oOBACHUTH «MHCTHYECKYIO» CHIIYy IMOPAIKA, €CIU 3TO COLMATIbHBIN
IPOJYKT COINalleHUs U JOoOpPOBOJIBHOTO MpPU3HAHMS, CIEACTBHE paunoHaibHOCTH? Hert, 3a
BCEMHU KOHBEHIIMSIMH CKPBIBAETCS CHUJIAa TOTO, KTO TOBOpHUT. W ecnu mpuka3 oTaaer ciadblii U He
aBTOPUTETHBIN PYKOBOJIUTEINb, TO OH HE BhbInosHsAeTcs. [loaTomMy Beerna obpaiaeTcss BHUMaHUE
Ha noamuch 3akoHoxparensa. Kro on: Ilpupoma, bor, Llaps, T'ocymapctBo, Pa3zym, 3nanue,

Jemokpatus? 3Tu BOmpockl, BOOOIIE TOBOPs, HE KIYT OTBETA, MO0 OH YK€ MOIpa3yMeBaeTcsl.

8 J.Derrida. Gesetzkraft. Der "mystische Grund der Autoritaet". Fr. A. Main, 1991. S. 14
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Kaxxercsi ecrecTBeHHBIM TOBOPHUTH, paccyXkaaTh (CyAauTb) o mpaBe. Ho 3T0 o3Hauaer
TOCIIO/ICTBO SI3bIKa HaJ CyIOM. Bce cyOBeKThl OJKHBI €ro MOHUMAaTh, YTOOBI CYyIUTh Ha €ro
ocHoBe. HecnpaBeminBOCTh B TakOM Cllydae COCTOMT B HENPAaBUIbLHOM IOHMMAHUU U
MHTEPIIPETAlUM 3aKOHOB, TO €CTh SI3bIKOBOM HeKoMIleTeHTHocTu. Hacuime coctoutr B
a0COMIOTH3alUU S3bIKa OTAENBHOM TpymIbl Haja obmecTBoM. [Ipennonaraercs KOHCEHCYC KEePTB
HACUJIUSl U HECIPaBEUIMBOCTH. DTOU KEPTBOM M SIBISETCS YEJIOBEK KaK TOBOPSIIEE KUBOTHOE.
Takum oOpa3oMm, pa3geneHue TpaBa U OecnpaBusi CBSI3aHO C  AHTPOIMOJIOTUYECKOM
npoOJeMaTuKoi, Hampumep, C pas3/eleHHEM S>KMBOTHOTO M dYenoBeka. CyObeKkTOM mpaBa
SBIISIETCSL YEIOBEK (€BpoIieel]) MOTOMY, YTO OH MOXKET B MPUHIUIE ObITh OOBEKTOM HACHIIUAL.
CrpaBeJIMBOCTh MOJNy4aeT OIpEeAeNeHHOCTh Kak TpaHula U Macmrad, Kak Takoi
OTPAaHWYUTENIBHBIN  ammapar, KOTOPBIM JelaeT BO3MOXKHOH  KyibTypy. HeoOxommmo
BO3BpAallleHUE K UCTOPHM, I€HE3UCYy, CMBICIYy, K I'DaHULAM IOHATHI CHpaBeUIMBOCTH, IpaBa,
3akoHa. JlJig 3TOro HY»KHO pacCMOTPETh BECh CHEKTp eBpomneiickux moustuil dike, jus, justitia,
Gerechtigkeit.

Kak u3BecTHO, IOpUCTHI CTOJb JaBHO U O€3yCHEIIHO MUIYT OOllee onpeaeseHue Ipasa,
YTO, KaKETCs, OCO3HAJIM CcaMy HENpPaBOMEPHOCTb Takoil 3anauu. Bce W3BeCTHBIE 0 HBbIHE
HOMBITKH ONPEAETUTh CYIIECTBO MPaBa, B €ro MOJHOTE M 3aKOHYEHHOCTH, ObUIM Oe3yCHEIlHBI.
Jeno B TOM, 4TO MOMBITKM OMNpEAENICHUs IMpaBa, B KOHIIE KOHIIOB, OMHPAIOTCS HA KaKOE-TO
MHTYUTHUBHOE NTOHMMaHue npasa: [IpaBo — 3To TO, 4TO PyHKIMOHUPYET KaK IMPaBo; MPaBO — ATO
YCTAaHOBJICHHBIA (MO3UTUBHBIA) 00s3aTENbHBIM MOPSAOK BHYTPH OOIIECTBEHHOIO COMO3A.
Hepenko nenaercs mombITKa OCHOBAaTh MPAaBO HPaBaMH, KOTOPbIE TaKKE€ HMEIOT XapakTep
oOIIeCTBEHHBIX HOpM. Torga mNpaBO OTHOCHUTCS K BHEIIHEMY IOBEJICHHIO, a HpaBbl — K
BHYTPEHHEMY, TO €CTb CONMKAIOTCSA C MOpAJIbHBIMU MEPEKUBAHUSAMU: MPaBO — ITO
NPUHYAUTENBHO JelcTBYyromMe HopMbl. Ho Takoe ompeneneHne Toke HE JTOCTATOYHO, TaK Kak
LEJIbIA Pl HOPM MEXKIYHApOAHOT0, HAPUMEp, MpaBa HE UMEET MPUHYIUTEIBHOTO XapakTepa.
B ropucnpyaeHIE MBI HAXOJUM MOPA3UTEIHHO TOHKYIO KIIACCU(UKAIUIO Pa3IMYHBIX BUIIOB,
MOJBUJIOB M PAa3HOBUAHOCTEM IpaBa: MyOJMYHOE, MEXIYHApOJIHOE, TOCYIapCTBEHHOE,
rpaXkAaHCKOe, CeMEeMHOe, HACTIEICTBEHHOE U T.II.

Ecnu mpsiMble MOMIBITKU OMpeAeNieHUs] He yAaloTCs, OOBIYHO MPEANPUHUMAIOTCS OTBITHI
CPAaBHUTEIBHO-JUAJIEKTUUECKOTO OINPEAEICHUS YEpe3 «HMHOE» WU  «IIPOTHUBOIOJIOKHOEN.
HIMeHHO 103TOMY MpaBo YacToO OMpenesieTcs Yepe3 HpaBbl, COOTHOCUTCS ¢ MOpajibio U T.I. Ho
TOTJJa MOHO TOMBITaTbcs JIMO0 MCKaTh «OOUIMM KOPEHb» TOTO, YTO Pa3/IBOMIIOCH, TO oOIlee

IMOHATHE, TIOJABUAAMHU KOTOPOTO ABJIAIOTCA U MOpaJib M IIpaBo, 0o MMPUMCEHHUTDH ((aHO(baTI/I'-IeCKI/I-

116



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

FE€HEAJIOrHYEeCKU» METOH, TO €CThb HCIOJb30BaTh METOAbl OTPULATEIBHOW TEOJIOTHH,
HULIIECAHCKOW I'€HEAJIOrMy U HEraTMBHOM JuaneKkTUKu. OKa3pIBaeTCs, FOPUCTbI U MOPAJIUCTHI,
IpH BCEX HMX CIOpPaxX W B3aUMHBIX OOBHHEHHUSX B TIPEHEOPEKEHUM K CBOMM TIOHSATHUSM,
OKa3bIBAIOTCS B3aWMOCBSI3aHHBIMH W 3aBUCUMBIMU JPYT OT Apyra. Kak Tombko XOTsi ObI OJHU
HaAWAYT olpe/iesieHe CBOMX OCHOBHBIX MOHSATHUH, TYT K€ 3TO CMOTYT cenath u Apyrue. OObr4HO
MIPOTUBOIIOCTABIIIEMbIE TOHATUS MOPAJIM U IPaBa OKA3bIBAIOTCS POJACTBEHHUKAMH, 4YJE€HAMU
CEMBbH.

I'eneanoruss Humme naxoauT 3T1o oOiiee B MOHATHU cuiibl. [IpaBo m Mopanb — aBe
dbopMbI camoomnpesieieHnss BOJIM K BIacTH. Eciam m3bexarh MCKyLIeHHs OTAaBaTh KOMY-THOO
NpEANOYTEHUE, OCTaBaTbCs HA TOYKE 3pEHUS HUX B3aUMHOM HWIpbl U, TEM CaMbIM,
JIOTIOJTHUTEIILHOCTH, TO OTKPBIBAETCS MOJI€ KOMMYHHUKAIIMM MEXKIYy MOpPAJIbI0 M IMPaBOM, Kak
B3aUMHBIMU TIPOTUBOBECAMHU. ABTOHOMHBIE TEOPUU IIpaBa U MOPAIM  OKa3bIBAIOTCS
HECOEJMHUMBIMH, HO B JKM3HHU IIPaBO M MOpajb JOJKHBI HAUTH coenuHeHue. EcTb MHOXECTBO
TEOPETHKOB IOCYJapCTBa M IpaBa, TakuxX kKak Makuasemin win Huiie, KoTopble 3alyIIaroT
MOJIMTUYECKUE MAIIMHBI OT HEOMBITHBIX MOJIH30BATENCH, HAMXYAIIUMH CPEIU KOTOPBIX, KaK HU
CTPaHHO, OKa3bIBaroTCsa MopanucTel. B cBoeit «Mcropun @iopeHuun» MakuaBemm pHUCYET
MOpPAJIbHBIX MpaBUTENEH Kak XyAIIMX pa3pylIuTeNel rocygapcTBeHHOM MamuHbl. OHu
3aIyTHIBAIOT COOTHOIIIEHHE CHJI, MEIIAI0T UX CBOOOJHOHN O0phOe U TeM caMbIM MPENITCTBYIOT
Pa3BUTHIO.

Ecnm Baymatbest B apryMeHTAIIMI0O MOPAJIMCTOB, TO U Y HUX €CTh CEPhE3HbIE OCHOBAHMS
OTCTanMBaTh MPUOPHUTET MOpANIU Tiepesl mpaBoM. J[axke B TOM cilydae, eclid IPaBO OCBOOOKICHO
OT CHIIBI, T.€. BBICTYIIA€T KaK CIPaBEJIMBOCTh (MBICTHUMAs, HAIPUMEp, KaK PaBHOE BO3MEIICHUE
yuiep0a), To OHO BCE-TaKu CIUIIKOM (OpPMAJIbHO U HE 00€CTIeUrBaeT PEIICHUsI TJIaBHOW 3aJ1auH,
JUISL PEIIeHUsT KOTOPOM OHO 3aayMbIBJIOCh. DJTOW 3a/lauedl BBICTYMAeT €IWHCTBO OOIIECTBa.
Cornacno Teopun ['060ca, B €CTECTBEHHOM COCTOSIHUM MMEET MeCTO OOophOa BCeX MPOTHB BCEX,
a 4YeloBeK 4YeloBeKy Bpar. YToObl BBDKUTH W JOCTUYL EAMHCTBA, IIOJU 3aKIIOYAOT
€CTECTBEHHBIN JIOTOBOP, COTJIACHO KOTOPOMY OHHM OTKa3bIBAIOTCS OT CBOWIX NpaB HAa HACWIIWE U
MepearoT WX CBOUM IIPEACTABUTEISIM, MUCHOJHSIONIMM TOCYAApCTBEHHYIO BIacTh. JlomycTum,
YTO 3TU MPEACTABUTENM HE BOCHOJB3YIOTCS NEPENaHHBIMU IpaBAMM JJIsl yAOBJIETBOPEHUS
COOCTBEHHBIX MOTPEOHOCTEH, a BCTAHYT MCKIIIOUUTENHHO Ha CTpake CIPaBEATUBOCTH, TO €CTh
OyIlyT OCYIIECTBISATh HaKa3aHHE, COpa3MepHOe MpecTyrieHusaM. [loxkanyi, OqHUM U3 TIEPBBIX,
KTO OCO3HAJI PEMPECCUBHOCTh M HEYCTOWYMBOCTH TAKOTO Topsnka, Obut ['erens. dopmanpHas

CIIpaBCAJIMBOCTb, AOCTHUracMasd HaKa3aHHEM IIPCCTYIIHWKA, Ha CaMOM ACJIC HEC NPHUMUPACT, a
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pa3beuHsET 00LECTBO: 00€ CTOPOHBI OCTAIOTCS OOMKEHHBIMU U COXPAHSIOT HEHABUCTh APYT K
apyry. Tonpko B3anMHOE NPOILIEHUE M NPUMUPEHUE MOTYT BOCCTAHOBUTH €IMHCTBO. OTa HJEs
I'erenss o4eHb CO3By4YHa PYCCKOM MHTEIUIMICHLMM, M, IO CYLIECTBY, pomaHbl [[0CTOEBCKOrO
MOKHO paccMaTpuBaTh Kak MaHU(]ECTalMio 3TOH XpUCTUAHCKOW CTpareruu >Ku3HU. He
yriayOssiCch B AAJbHEHUIIYIO 3BOJIOLMIO 3TOM MJEH, B 4aCTHOCTH, B paborax 3peioro ['eremns,
HaJ0 CKa3aTb, YTO OHA OCTAETCs €IL€ OYEHb BAXKHOW M cerofHs. MIMEHHO 3Ty maerw pa3sBuUBaeT
KOMMYHHKATUBHAs [1apaJurMa, CTPEMsILAsACs COCIUHUTh HPABCTBEHHOE IIPU3HAHUE C APYTUMU

TUTIAMU «a0COTIOTHOTO JIEHCTBUS (TPYAOM, TIO3HAHUEM U BJIACTHIO).

T'ocyoapcmeo, npaso u KOHCmMumyyus.

Bmacte — 3TO TrOCHOACTBO, KOTOPOE JOJDKHO CTaTh JIETUTUMHBIM, TO €CThb IIPU3HAHHBIM,
OCHOBaHHOE€ Ha UI'PE€ CHJI OHO SIBJIAETCS BPEMEHHBIM, K TOMY K€ BHYIIAIOIIUM CTPaX yTpPaThl B
pe3yibTare MpeaaTeabcTBa ONMKHUX M HamajeHus AanbHux. IlpusHanue oco0o mpouHo, eciu
OHO HE CUTYyaTUBHOE, a IMPEAIOJaracT COOTBETCTBHE BJIACTU IPUHLUIIAM J3TUKH U IIpaBa.
KoneuHo, u B 3TOM citydae HEOOXOAMMO JIEHCTBYET MpuHYxJaeHue. OTnenbHbIe HHIUBUABI HE
BCErzia COOJIIO/IAl0T 3aKOHBI, J]a U HapoJ B LIEJIOM HE BCErJa COrjamiaeTcsi ¢ KOHCTUTYLHOHHBIM
OIpeieIeHueM BhICIIEro Oara v Ieiu.

Konctutynus onpeznenser (yHIaMEHTAIbHYIO OpPraHU3aLMI0 TOCylapcTBa U peIIaeT
BOMPOC, B YeM COOCTBEHHO 3aKJII0¥aeTcss MopsaaokS . Ee cyIecTBO COCTOMT B OpPraHH3allUH, B
OTpe/IeNIEHNH, KaKOW MOPSAJIOK SBISETCS HOPMajbHBIM, B YE€M COCTOUT HHTEpeC OOILecTBa,
oOrmiecTBeHHas 6e30MmacHOCTh. Pa3Hble MapTUM OTBEYAIOT HAa 3TH BONPOCH! MO-Pa3HOMY, U €CIH
Obl KaXIblil OTBEYaJ Ha ATH BOIPOCHI CaMOCTOSITEIbHO, TO 3TO OblIa ObI aHapXWs, a He
rocyaapctBo. IloHsTHe nopsiika He CBOAUTCS K aAMUHUCTPATUBHOMY, MOJIMIIEHCKOMY MOPSAKY,
KOTOPBIN BBOJUTCSA BO BPEMs YPE3BBIYANHOIO MOJ0KEHMS. [Ipn 3TOM nmpHHMMAarOTCS MEphl U
COXpaHEHMs OOILECTBEHHOro mopsaka. Ho OHM MMEIOT IpaHMIBI M HE JOJKHBI 3aTparuBaTh
CyZIOIIPOU3BOJACTBO U HE3aBUCUMOCTb CYAEH, KOTOPBIE BBIHOCAT IPUTOBOPBI, PYKOBOJCTBYSCH
HOpMaMHM IIpaBa, a HE CHUTyaTUBHBIMH MepaMH. [pakIaHCKMII KOIEKC 3TO HE «Mepa», a
COBOKYIIHOCTh IIPaBOBBIX NMPUHUUIIOB. [loCTaHOBIIEHNE XK€ MMEET BPEMEHHBIN XapaKTep U HE
sBnsieTcd 3akoHOM. Jlake B aOCONIIOTHOM MOHApXWMU €CTh pa3jiMuhe MeXay MepamMH H
[IPaBOBBIMU HOPMAaMH.

EcTecTBEHHBIM OCHOBaHHMEM NOpsAJIKA SIBIIAETCS COJMIAPHOE €IMHCTBO JIFOAEH — HApo.,

COCTaBJISIIONIMN 00mIecTBO. B03MOXKHO, M3 HEro M MPOUCTEKAET MOHSATHE CIPABEIIMBOCTH.

87 K. lImur. Jluxrarypa. CII6., 2007. C. 258
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JleruTuMHOCTb 3ajaercs MO0 palMOHAIBLHOW BEpoll B HEKHE 00Ieo0s3aTeNIbHbIe ITUYECKHE
IOPUHIUINBI, JIMOO penurno3Hoil Bepod B cmaceHue. OTcroa MOCIYLIAHWE CHIIE MOXET
0a3upoBaThCs HA PAa3HBIX OCHOBAHMAX: Ha 0OBIYAAX U MpaBe. SIBisiercss oOIeCTBEHHBIN JOTOBOP
YCIIOBUEM WJIH DPE3yJbTaToM coryameHuss? EcTe nmopsaok, W ecTb LIEHHOCTH. Mexy HuUMHU
BO3MOXKHO KakK COIJIacM€, TaK W IPOTUBOMOIOXKHOCTh. CyIlecTBYIONIMI MOPSINAOK MOMKET
KPUTHKOBATBhCS C TOYKU 3PEHUS BBICIIMX LIEHHOCTEH. OH MOXKET OCIIApUBATBHCS TAKKE C TOYKU
3penust Tpamunuii. Y ['000ca jekapcTBOM OT aHAPXWU BBICTYNAeT MpaBO Ha >KW3Hb. Ho
HACKOJIBKO CTpax CMEPTU YyJIEp>KUBAET CErofHs ueloBeKa B JIOHE IpaBonopsaka? Hackonabko
OPUMEHUMBI IS OOOCHOBaHMsSI KOHCTUTYLIMM COBPEMEHHOro OOIIeCTBAa PpEIUTHO3HbIE U
9TUYECKHE LIEHHOCTH? He ABIsAeTCs M KalnTaaIuCTUYECKOE rOCYAAPCTBO C TOUKHM 3PEHUS ITHX
[IEHHOCTEN YeM-TO COBEPIIEHHO OECCMBICIIEHHBIM ?

OueBuIHO, YTO O0ObIYAM, TPAAMLIMU, BOJS HApoJa, a TakXKe BbICIIME (Quiocodckue u
PEIUTHO3HbIE [IEHHOCTH MOTYT CTaThb MCTOUYHUKOM IIPOTECTa, TO €cTh Oecnopsaka. Hampumep,
JI. Tonctoll KpUTUKOBaJ TOCYJapCTBO IO MOPAJIbHBIM OCHOBAHHMAM M JTHM JOCTaBIISLI
0ECIOKONCTBO KaK CBETCKOM, Tak U LiepkoBHOU BiacTH. KoHeuHo, penurus GopMalIlbHO CEroaHs
oTJieNieHa oT rocyaapcrBa. Cekysipu3alus cTana ciaeCTBUEM MPUTI3aHuUs [Nkl HA UMIIEPCKYIO
BiacTh. OHako OblIO OBl OMIMOKOI HE 3aMedarh BIMSHUS PEJIUTMU Ha XHU3Hb oOmiectBa. He
TOJIBKO B MYCYJbMaHCKOM MHpE, HO U B AMEpPHKE PUTyaJl NHAYTypalluu BKIIIOYAET MOJIUTBY O
00XECTBEHHON MOJIEPIKKE.

CnenyeT W3MEHWUTh MPEACTABICHUS O JUKTAaType, KaK OHM CIIOXKWUIUCh B 3IOXY
napJaMeHTCKON aeMokpatuu. JIroboe mocsraTeabCTBO Ha KOHCTUTYLHIO OyAb-TO CO CTOPOHBI
YaCTHBIX JIMI, MapTUH, IEpKBHM, OHM3HECa WM MHTEIUICKTYaloB, BKJIOYas IPE3HUJIECHTa,
pacieHuBaeTcsl Kak HapylleHue nopsaka. Ho xak ke Torja mpoucxoguT pa3BuTHe olmiectBa?
[Tyrem momnpaBok K KOHCTUTYLMHU U Aaxke ee u3MeHeHus? Ha camom Jiesie OHO MPOUCXOIUT, TaK
CKa3aTb, 3aJHUM YHCJIOM, KOTJa HAa apeHy MCTOPUHU BBIJBUTAOTCS T€ WIM MHBIE MHTEPECHI U
eI HOBOTO KJIacca, 3aBOEBBIBAIOIIETO TOCHOACTBO. B mob0oM ciydae peubr wuuger o6
yTBepKaaromeM JeicTBuu. [loaromy nukratop He 00s3aTENbHO y3ypHnaTop WJIM KoMHccap,
MOJIYYMBIIMN YpE3BbIYANHBIE MOTHOMOYMSA. [loNMTHYECKUi, peTUruO3HbIM, BOCHHBIA JUAECP U
Ja)Ke WACANBHBIM 3aKOHOJAATENb, IMOJYYMBIIMN WM 3aXBaTUBIIMN BIIACTh, BBICTYNAIOT Kak
y4pEeaUTENN HOBOTO MOPSIAKA.

UYrto ke Takoe KOHCTUTYLHs, €CIu OHa yupexnaaercs u usMmensercsa? Kro takue ConoH,
Mouceit u Xpucrtoc, Kkak He IUKTATOpbl? M 4TO 3HAUUT BEPXOBEHCTBO 3aKOHOB, €CIM OHU

YUpEKIAIOTCA HE HA MPaBOi OCHOBE? MOYKHO JIM U KaK CyJIUTh CaMUX yUpeauTeNIei, Halpumep,
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OBIBIIMX MAPTUHHBIX U FOCYIAPCTBEHHBIX JIUJEPOB? DTH BOIPOCH! AEIAI0T Pa3roBOPHI O IIPaBe U
CIIPABEIMBOCTH BECbMa aKTyaJIbHBIMU U CETOIHSL.

MoeT ObITh, CTOUT NPUCMOTPETHCSI K TEOPUU E€CTECTBEHHOI'O I1PaBa, KOTOPOE TOJIAKHO
UCIIOJIb30BaTh B KAueCTBE OrPAHMYMTENS JEHCTBUM OUKTATOpa KaK KOMMCCAPCKOIO, TaK M
cyBepeHHoro tuma. CeromHs mpaBa 4YeJlOBEKa TPAKTYIOTCS HArojo0Hue eCTeCTBEHHBIX IIPaB,
KOTOpbIE SIKOOBI IPU3HAIOTCS JIOOBIM >kuTesieM 3eMiu. Ho 111 MHOTHMX y»e 04€BUHO, YTO PeUb
UJET O MpaBax €BpOoINeilia U MO BUJOM UX 3aILUThl OCYLIECTBIIAETCS HHTEPBEHIIMSL.

['060c BBOAMI TMpPAaBOMOPSAOK Kak €IUHCTBEHHYIO TapaHTHIO caMmocoxpaHenus. Ho wu
Oecrops10K — yCJIOBHE IPUHATHUS KOHCTUTYLIMU. BUanMo, 3T0 HE0OX0IMMO IPU3HATh U KaK-TO C
9THUM JKUTb.

Uro kacaercs BJIacTH, TO OHAa HEM30€KHA, U pEUb MOXET UATH JIUIIL 00 OrpaHUYEHUU
dbopm ee peanuzanuu GopMaTbHEIMH HOPMaMU STUKH U TPaBa.

SBnsierca mpaBO LENbI0 WIM CPEICTBOM, €CIM CPEACTBOM, TO ansd dero? [lns
Y3aKOHUBAHUS CWJIbI, OTPAaHUYCHMsI aHAPXUU WIM Ul pealn3alvy BbICIIMX LeHHocTen? Ilpn
3TOM OJJHU CMOTPSAT BIEPE] — COLMAINCTHL, a Apyrue Ha3ajg — KoHcepBaTopsl. B moboM ciiydae
pedb UAET 0 MPUOPHUTETE MOpaH mepen mpaBoM. Ho ects apyras cropona npobiemsr. [IpaBo He
TOJIBKO HE MOJABJIAETCS BBICIIMMU LIEISIMHU, HO UCIOJIb3YETCS Ul UX pealln3allud KaK TEXHHUKa
npuHATHS perienuil. [Ipo6iema B TOM, 4TO OHa I0BOJIBHO I'poMo3/Kas U HeaheKTUBHAs, KOria
peub uaer o ObICTphIX W d(PdekTuBHBIX Mepax. FOpucThl TOmAT CyTh Jefa B OECKOHEUHBIX
npoueccax. Eciam pedb HAET O «IIpaBOM JieNe», KaKeTCs pasyMHBIM OTKa3aTbCsi OT
KproukoTBopcTBa. Ho 3TO M ecTh cyBepeHHas qukraTypa. B Takom cilydae oHa BBICTYNAET Kak
CPEACTBO JOCTHXKEHMs BbICIIUX Lenei. Ho kak, kem u rae oHu dopmyiupyrorca? ITo U eCcTh
3amaya cyBepeHa. Ho Torna yem »xe OH orinuaercss oT jaukraropa? Toilbko TeM Hacwine
0OBABIISIETCS «CBSIIIEHHBIMY ?

Ecnu BepHyThCs BO BpeMeHa OOpbpObI 3a BJIACTh MEXJy Ianod M HMMIEpaTOpPOM, TO
MOXKHO BCIIOMHMTB, uTO ['puropuii VII o0bsiBHI rocynapcTBo TBOpeHHEM JbsiBonia. Kcratw,
CTapble UMIEPUHM MMEIU KOCMOJIOTMUECKHE IIeN, MO0 XOTeNu YTBEPAUThH MOPSI0K BO BCEM
mupe. B HoBoe Bpems cyBepeHamMu 0oOBSBHIN ce0si MPaBUTEIN HAIMOHAJIBHBIX TOCYIapCTB.
ITepBoHa4YanIbHO CYyBEPEH MOT IEHCTBOBATh U BOIIPEKH MPaBy. 3aTEM OH CTaJl MBICIUTBCS KaK €ro
rapaHt. JTo 3pa TOCIOICTBA CYAeOHON BIACTH.

Baxnast pois B MOHUMaHUM IPUPOJIBI rocyaapcTBa npuHaainexxut Pycco. ['ocynapctBo —
3TO OpraHu3M CO CBOUM TeJoM U Ayuoi. CyBepeH SIBJISETCs MPEACTaBUTEIEM Pa3yMHOM BOJU

Hapoza. Ho rae takoit uneansHblit Hapon? CerogHsi roBOPST O TOJIE, KOTOPOM HYKEH MyIpbIil
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Ha4aJIbHHUK — BJIACTBYIOIIAA 3JIMTA. Hapoz[ X04eT 6nara, HO HE€ 3HACT, KaK €ro JOCTHUYb. Takum
06p330M, p€4b UACT O HCpMaHeHTHOﬁ JUKTaType. ,)_—[J'IH HEC KJIIKOYCBBIM OKa3bIBACTCsA ITOHATHUC
YUpPCIKAAOIICTO l[ef/'ICTBI/ISI, IMOCTOAHHOI'O MCITPABJICHUA KOHCTUTYLIUH. HpaBo BBICTYIIACT HC KaK

HEUYTO HE3BIOIEMOE — €CTECTBCHHOE WIIH 3aI10OBCAaHHOC BOFOM, a KaK conualjibHass KOHCTPYKIUS.

Cnpasednueocms Kak pasrosecue.
Cornacio . Poyncy, 4yBCTBO CHpaBeUIMBOCTH IIOHMMAeTCs Kak JBUTaTellb pa3BUTHUS
rocygapCtBa U IipaBa MU YCIOBHC HUX COBCPHICHCTBOBAHMA. ((CHpaBCIIHI/IBOCTB CCTh TIJIaBHasda
no0poaeTens OOLIECTBEHHBIX WMHCTUTYTOB, MOAOOHO TOMY, Kak HWCTHHA €CTh TJlaBHas
106poieTens HaydHBIX chcTeM»Se. CrpaBeIuBoCTh, o Poyicy, onupaercs Ha TaKue HEeHHOCTH,
Kak cBo0O/Ja M HEHacWHMe: «B CIpPaBEUIMBOM OOILECTBE paBHas CcBOOOJA TIpaxkJIaH
pacleHUBaeTCsl Kak HEYTO 3apaHee YCTaHOBJIIEHHOEe». OHa HE MOXET ObITb IPEeIMETOM
MOJIMTUYECKHUX CIEKYJISIIUI U OT HEEe HEJb3s OTKA3aThCA BO UMl SKOHOMUYECKOTO ITPOLIBETAHUSI.
«Kaxk rnaBHas n1oOpojeTesib 4eT0BeUeCKON NesATEIbHOCTH, UCTHHHAS CIPaBEUIMBOCTh JIOJDKHA
OBITH BHE KOMHpOMI/ICCEl»Bg. qYBCTBO CIIPaBCAJIMBOCTHU, XOTA U IMPUCYHIC KAXKIOMY, BCC-TaKU HU
CaMO 3TO YYBCTBO, HU CMBICJI CHIPAaBCAJIMBOCTH HEC ABJIACTCSA YCM-TO COBCPHICHHO OYCBH/IHBLIM.
CornacHo Teopuu OOIIECTBEHHOTO JOrOBOpa, OOIIECTBO XapaKTepU3yeTCsi MPUHATHEM MPaBUII U
3aKOHOB, 00ecleYnBaONIMX Oara BCeM TeM, KTO y4acTBYET B €ro JAeATeIbHOCTU. B nmpusHanuu
COLIMAJIbHON CIPABEIIMBOCTH IVIABHBIM KaXKETCSl PaCIpeNeIUTEIbHbIN IPUHIUIL: TIOPOBHY WUJIHU B
COOTBETCTBUU C 3aCIyraMu KaKJIOTO PacIpeeIuTh COBOKYIHBIN OOIIeCTBEHHbIN noxod. Ecnu
yJaeTcss HAWTU Takue MPUHIUIBI OpraHu3alui OOIIeCTBa M BOIUIOTUTh UX B €r0 MHCTUTYTAX,
3TO CKpPEIUIAET JIOJAEH y3aMu TpakIaHCKOro conapyskectBa. Koneuno, Poyic monumaer, 4ro
00LIECTBO BOBCE HE CO3/1a€TCs JIJIsl BOILIOLIEHUS MJI€AJIOB, a y HEro €cTh Jpyrue 3aJadyu, HO OH
y6e)KI[CH B TOM, YTO OHH MOTYT OLITH YCIICIIHO pCHICHBI B TOM CJIy4dac, €CJIM HE MMPOTUBOpPEYAT
MOpaJIbHOMY YyBCTBY.

Kak e coeIMHUTh B3aUMOBBITOJJHOE COTPYAHUYECTBO U CIIpaBeaauBocTh? Eciu Bompoc
CTOUT TakK, TO €ro YyXKe JIerde peluTh, HEXKEIHU B Ty MOpY, KOrJa rocyJapcTBO MPOsBIsIO ceOst
KakK OTKpOBeHHBII\/’I HAaCWJIBHHUK IO OTHOIICHHUIO K KAXKIAOMY OTACIILHOMY YCJIOBCKY. B II0CJIEAHEM
cilydae, BEpOsITHO, M yMeCTeH nadoc peBOIIOIMOHEPOB, MPU3HABABIINX MPAaBO HA TEPPOP BO UMS
BhIcHIeH cripaBeyiMBOCTH. [yt Poyiica cyObekToM BBICIIEH CIpaBeAIMBOCTH BhICTynaeT He bor

U HC MOHapX H, TEM 60.]'[66, HE KaKO#-TO JaX€ O4YCHb YMHI)II\/’I WIIN CBATOM YCIO0BCK, a OCHOBHBIC

8 Poyiic JI. Teopus cupaBeainBocTH //DTHdeckas Mbicab 1990. M., 1990. C.230
8 Tam xe. C.231
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mpaBa: cBOOOJ]a MBICIIM M COBECTH, PHIHOUHBIE OTHOIICHMSI, YaCTHAs COOCTBEHHOCTh, CEMbS U
npyrue. [IpuHImne! cipaBeyIMBOCTH 0a30BOM CTPYKTYphI 00IIecTBa sBIsA0TCA, 10 Poyicy, He
TOJILKO CYyOBEKTOM, HO M OOBEKTOM CIPABEATMBOCTH. « DTH MPUHLUIIBI, O KOTOPHIX CBOOOIHBIE U
paloOHaIbHO MBICIISAILIUE UHAUBU/IBI JOITOBAPUBAIOTCS, YUUTHIBAsi CBOU UHTEPECHI, COIIACYEMbIE
B UCXOJHOM CUTyallUd Ha PaBHBIX [IpaBax, MPU3BaHbl OTPAKATh HAWBAXKHEUILINE TOJIOKEHUS UX
o0beanHeHus. Ha ocHOBaHUM 3TUX NMPUHIUIIOB 3aKJIIOYAIOTCS BCE MOCIEAYIOIINE COTIAIeHUS;
OHM OIPEAEIAIOT TUIl UX COLMAIBHOIO B3aUMOJIECHCTBUSI, TOCYJAPCTBEHHOIO IMPaBJIEHUS. DTOT
crnoco0 (GOpPMHPOBAHUS TPUHIMIIOB CIPABEUIMBOCTH S HMEHYIO CIPaBEIJIUBOCTHIO Kak
gectHOCTHION™. 3ampicen Poyica MOHSTEH: CYHIECTBYET HEKOE MCXOJHOE COCTOSHHE, KOTOPOE
NPUHUMAETCA Kak JaHHOCTb, M IO OTHOIIEHHWID K HEH TaK CKa3aThb «B3BELIMBACTCS»
CIPaBEIMBOCTh KaK HEKOE PABEHCTBO. JTO U €CTh YECTHOCTb.

Poync roBopuT O TOM, YTO B HCXOJHOM COCTOSIHUM [JOJKHA OBITH YCTAHOBJIEHA
«B3aMMHAasi CHMMETpPUS JIFOJIC», YTO U a€T BO3MOKHOCTh MHTEPIIPETALMU CIIPABEIJIMBOCTH KAK
yectHOCTH. O/IHAKO 00IIECTBO Beerjaa yxe chopMHpOBaHO, U HAIlle BXOXKJIEHUE B HETO CHavasa
OKa3bIBAETCSI HECKOJIBKO 3aM034aJIbIM. TONBKO B KOHIIE KU3HU YEJIOBEK YEro-TO JOOMBAETCS, HO
y>K€ HE MOXKET I0Jb30BaThCsl IUIOAAMM CBOEro TpyJa. UHMCTO TMIOTETUYECKHM MOKHO cebe
IPEeJCTaBUTh, YTO MHAMBUJ Cpa3y ke SBJIAETCS] CBOOOIHBIM U MOXKET pelaTh, y4acTBOBATb EMY
B 3TOM oOuiectBe win HeT. OHAKO ero corjacHsi HUKTO HE CIpaIluBaeT, U K TOMY BPEMEHH,
KOTI'Jla OH 3a/lyMBIBA€TCSl O HECIIPABEAJIMBOCTH, OH YK€ aHT'AKUPOBaH.

Kaxnpiii yenoBek MOCTOSHHO CYJIUT O CHpPaBEeIJIMBOCTH, CONPOBOXKIAET CBOM UYyBCTBA
CYKIEHUSMH U CTPEMUTCA IOCTYNAaTh B COOTBETCTBUU ¢ HUMM. lIpencTaBuTenn aHanuTH4ecKon
¢miocopun CUUTAIOT, YTO 3TUKA, KAaK HayKa, W JOJDKHA 3aHMMAThCS aHAJIM30M TaKOro poja
cykneHuil. Pemasi, kakue U3 CyXA€HUI NMPUHUMATh UM HE NMPUHUMAaTh, OOOCHOBBIBAasl OJHU U
omnpoBeprasi Apyrue, Mbl, nonaraer Poyic, MoXeM CKOpPpEeKTUpOBaTh Hallle E€CTECTBEHHOE
YyBCTBO CIIPaBeVIMBOCTU. KOHEUHO, B3BELICHHbIE CY)XICHHMS TFapaHTHUPYIOT OT OUIMOOK U OT
MOCIIEIIHOCTH, HO OHHU €Ille¢ HE JAlT TIJaBHOIO, a MMEHHO CIpaBeAJMBOCTH. UyBCTBO He
ABIIIETCS HAJEKHBIM TapaHTOM CIPABEIIMBOCTH, HO M JHUCKYPCHBH3AI[USl €r0 MOXKET ObITh

UCTOYHUKOM HUCKAKEHUN.

Omuka u npaso.
C tex mop kak KaHT chemanm mMopaigh 4eM-TO BPOJAE PallMOHAIBHOCTH MPAKTHYECKOTO pazyma,

oHa craja mpeaMmeToMm oboctpeHHOUW KpuTuku. [lo Humme n dyko, mMopans — 3TO0 coOBITHE

9 Tam xe. C.236
122



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

xpuctuancTBa. Hampumep, sTuka ApucToTens WIM 3THUKA CTOMKOB HEYTO HHOE, 4YeM
XpUCTHAHCKas Mopayb. BMecTe ¢ TeM ee KpUTHMKa He Bcerjga cooOpasyercst ¢ 0ObEKTHBHBIM
3HayeHneM Mopanu. Ee yHuMBepcammzamus pasbsicHseTcs JlymMaHoM B CBeTe pPa3BUTHA
NUCHbMEHHOW KYJIBTYpHI, TJI€ MOpalbHbIE HOPMBI Hapsly C palHMOHAIBHOCTBIO 00pas3yroT
MeInyMbl KOMMYHMKAIMU. YHUBEPCAIbHBIN KOJI Pa3IUuusl XOPOIIEro U IJIOXoro o0ecreunBall
€IMHCTBO TPaAMLMOHHBIX oOmectB. Ho ceroans, HecMoTps Ha  pasroBopel 00
«OOIIIeUeIOBEUYECKON MOpaim» M «IpaBax 4YellOBeKa», KOTOpbhIe pa300iadeHbl Kak (OpMbI
€BPONOLEHTPU3MA, TAKUE KOJbI OTCYTCTBYIOT. M, TTaBHOE, HESCHO, UTO MPHIIUIO UM Ha CMEHY.
Kak cnopaBeanuBocTh peain30BaTh [0 OTHOLIEHUIO K MHAUBUAY WIM  COLIMANIBHBIM,
HallMOHAJIbHBIM, IPO(PECCUOHATIBHBIM U MHBIM MEHBIIMHCTBAM — 3TO IIaBHBIN Borpoc. Ceroans
00 ATOM JIyMmaroT BCE Yallle, U PEe3yJIbTaTOM SIBIISIETCA pa3paboTKa HE CTOJIBKO OOIIel TeopHuu
Mopaiu (BceoOmre HOpMbI KOTOPOi BOOOIIE-TO MPUHIUITHAIEHO HE U3MEHSFOTCS, KaK U 3aKOHBI
JIOTMKH, BOT YK€ JIBa THICSUENIETHS ), CKOJIBKO IOCTPOCHHUE TaKUX JUCKYPCOB B HayKe, IIOJIUTHKE,
Ou3Hece, B KOTOpble BCTPOEHA AJTHKA. OJTUKA IMOJOXKHUTEIbHAs, a HE 3alpeTUTEbHasd,
NPECKPHUIITUBHAS, a HE HOpMaTHBHas. B pe3yibraTe MopajgbHBIE TPEOOBAaHUS TEPECTAIOT OBITh
3arperaMu U oCyKAeHUAMU. OHU CTAaHOBSATCS KOHKPETHBIMH PEKOMEHJAIUSAMHU, BCTPOCHHBIMU B
NPaKTUYECKUH AUCKYpPC U AEHCTBYIOT BHYTpH Hero. biaromapst 3ToMy OHHM CITOCOOCTBYIOT TaKUM
pEeLIeHUSIM, KOTOPBIE SBJISIOTCS HE TOJIBKO HHCTPYMEHTAIBHBIMU, HO M STHUYECKUMH.

OTka3 OT yHHBEpPCAJIbHON MoOpaiau MpuBen K penstuBuzMy. OHa mnepecrana ObITh
MeInyMOM KoMMyHHUKarmu. OTClo/1a TOUCK HOBBIX KOJOB M HOPM COIIMAJILHOTO MmoBeneHus. 1x
CJIeZlyeT MCKaTh He I'7ie-TO B 00XKbEeM Ipajie, a B caMOil KOMMYHHMKAIIMU: JJaKe TOT, KTO OTpULAeT
YHHMBEpCaJbHbIE HOPMBI, BCTyHaeT B KOMMYHHKALMIO W, CII€OBATEeNIbHO, MOJUMHSETCS €€
npaBWiIaM. JTHUYECKHE M FOPUIMYECKHE HOPMBI CTAHYT BCEOOINMMH TPABWIIAMHU JICHCTBHSIMH,
€CIIM OHU TI0JTy4aT MPU3HAHUE CO CTOPOHBI BCEX JINYHOCTEH, K KOTOPBIM OHH UMEIOT OTHOIIICHHE.
OnbIT HPAaBCTBEHHOTO MPU3HAHUS SABISETCS NMPUHLIUINAIBHO KOMMYHHUKATUBHBIM. MopalibHble
BOIIPOCHI HE MOT'YT OBITh PEIIEHbI MOHOJIOTUYECKHM MyTeM, HO TPEOYIOT KOJJIEKTUBHBIX YCHUITHA.
CoOBEpIICHHO HEIOCTAaTOYHO IMOHWMATh JEJ0 TaK, YTO KaXKABI YeJIOBEK CaMOCTOSTEIHHO
NPUXOJUT K MPU3HAHUIO MOPAITBHBIX HOPM M TIOCIIE 3TOTO «TOJIOCYET» 3a WX MPHHATHE, W00
TpeOyeTcsl peajibHasi apryMEeHTaIUs YYaCTHUKOB JUISl JOCTH)KEHUS! KOHCEHCyca. TOJIbKO B 3TOM
cllyyae MOpaJIbHble HOPMBI NPUOOPETYT CBsI3b C JIMYHBIM MHTEPECOM, KOTOPBIH, Oyaydu
BBIPA)KEH B PEYH, IOIYYaeT OIIEHKY CO CTOPOHBI IPYTHX JINYHOCTEH.

Kaxnplii cyObeKT, BCTyMaOMUil B apryMEHTAIUIO 110 MOBOJY KPUTHKH TeX WM MHBIX

TOYECK 3pPCHUA, BBIHYXXICH Pa3AcCiiATh C APYIrUMH YUAaCTHHUKAMH KOMMYHHKAIIUW OIPCACICHHBIC
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MPEINOChUIKM HOPMAaTUBHOTO XapakTepa. /s TOCTHXKEHUs corjacusi KOMMYHHKATHBHBIN
MIPOLIECC JIOJDKEH YJIOBIETBOPATD CIIEIYIONINM YCIOBHUSM:

1) xaxnplii cyOBEKT, CIIOCOOHBIM COBEPIIATH JACHCTBHS W BIAJICIONIMA PEUYbIO, UMEET MPaBO
y4acTBOBaTh B AUCKYypcCax;

2) Kaxablii ydYacTHUK apryMEHTalud HMeeT IMpaBo: a) MpoOieMaTu3upoBaTh Joboe
yTBEpKACHKE; 0) BBOAUTH B TUCKYPC JTH000€ YTBEPXKICHUE; B) BHICKA3bIBATh CBOM TOUKH 3PEHUS,
KeNaHusl, TOTpeOHOCTH;

3) Heb3s NPEensATCTBOBATh I10JIb30BAThCSI IEPEUNCIIEHHBIMU IPaBaMHU.

MecTto, rae peanusyercs BCEOOIIMN MPUHIMUI 3TUKH — 3TO JUCKypc. TOYHO Takxke
00CTOWT J1eJI0 U C MpaBOM: TJIaBHOE TpeboBaHUE — MyOIMYHOCTh. Bo3pMeM KpaiiHMil BapHuaHT:
OIIMH CYOBEKT MPEABSABISICT JIPYroMy YJIBTHUMATYyM W TeM caMmbiM (UKCHpyeT abCOIOTHOE
pasnuuue B oueHKe. [[pyroii, KoMy aJpecoBaH TEKCT, IOHUMAET €r0 U MOYKET Ha HErO OTBETUTb.

Takum 00pa3oMm, IUIIIOMAaTUYHOCTH OKa3bIBaeTCs XOTS M (POPMAIBbHOM, HO BCE-Taku
JOCTaTOuHOM ¢opMmoil coxpaHeHus: mupa. OHa He pemraer coaepKareabHOW MpoOJIeMbl, HO
YAEPKUBAET JIIOAEH OT HEOOJYMaHHOTO MOBEICHMS, JUCTAHLUPYET UX OT HEMOCPEICTBEHHBIX
uHTepecoB. JlyMaeTcs,, Hall NpUMEP PaCKpPhIBAET BO3MOKHOCTH M OJHOBPEMEHHO TIpaHUIIbI
TUKM auckypca. KoHeuHo, ee mpHHUUIBI (OpManbHbI, HO OHM OTKPBIBAIOT BO3MOKHOCTh
COJIMJIAPHBIX (OPM €AMHCTBA, KOTOPbIE JOCTHKUMBI YXKE Ha OCHOBAaHMM KM3HEHHOW OOIIHOCTH
MEXIY Pa3TUIHBIMUA CyObhEKTaMHU.

B mpornecce apryMeHTanuu ONIMOHEHT W MPOIMOHEHT BCTYIAIOT B COPEBHOBAHHUE JAPYT C
IpyroM, 4ToObl yOeOuTh JpYyr JApyra M JOCTUTHYTh KOHCeHcyca. Ilpurszanue Ha ycmex
IpeBpalaeTcs 13 yClIOBUs KOH(IIMKTA B yCIOBHE IMOMCKA UCTUHBI U KOHCEHCYCa Ha €€ OCHOBE.
bnaronaps pedriexcuu nmprocTaHaBIMBAETCS HETOCPEICTBEHHOE BO3AECUCTBHE (PAKTOB U HOPM.
OHU TepsIOT CBOI0 «ECTECTBEHHYI0» 3HAYMMOCTh, U TAKUM 00pa3oM BO3HHMKAET BO3MOKHOCTh
CcBOOOHOTO BBIOOpA.

Kak 3akoHBI MOTYT CTaTh yHHBEpPCATbHBIMU PETryJISTHBAMH COIMAIBHBIX JEHCTBUN?
Hopwmbl pazgensiorcss Ha ¢akThyeckue M Ha JOCTOWHBIE OBbITH MpH3HAHHBIMU. llosTOoMy
HEJOCTAaTOYHO «YBaXXEHUS K 3aKoHam», Tpebyercs MopanbHOe omnpaBianue. OAHako camMu
MopaJibHble JECUCTBUS MPUTI3AI0T HA TO, YTOOBI yIaKMBaHHE KOH(IIMKTOB OCHOBBIBAJIOCH HA
pasyMHO OOOCHOBaHHBIX CYXKICHMAX. biaromaps cBsi3u ¢ aprymeHTanued Mopajib U IpaBoO
pUOOpPETalOT aBTOHOMHIO, KOTOPOM HE HMMEM paHblle, KOTJa OHU HHTEPIpPETHPOBaNlach C
MOMOUIbI0 TIOHATUS OJylara, MOCKOJBKY IIPEJICTaBI€HHE O HEM €CTb HeKas KyJIbTypHas

OYCBUAHOCTB, IIOCTOJIBKY MOpPAJIb Obula CBS3aHA C JKU3HEHHBLIM MHPOM. Ho wumennHo 31O
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UCKJTIIOYAJI0 €€ YHUBEPCAJIbHOCTh. TakuM 00pa3oM, MOpalibHAas U MpaBOBas TOYKA 3pEHUS HE
MOKET OBITh HalijeHa 3a MpelaeiamMH apryMeHTanuu. ToJabKO AMCKYpCHBHAas — IpouLenaypa

MOJTBEPK/ICHUS] HOPMAaTHBHBIX MPUTA3aHUI HA 3HAUUMOCTh 00J1a1a€T ONPAB/BIBAIOLICH CHIIOMN.

Hncmanyuu cnpageonusocmu.

Jomyctum, OOJbHOW MOJAeT B CyA Ha Bpada, KOTOPbIM oOemian, HO HE CyMesd BBLICUYHUTH.
@opMarIbHO W MOpPAJIbHO OH MpaB, TaK KaK COrJAacHO Koaekcy [wummokparta, Bpau o0s3aH
YMEHbBINIATh CTpagaHus OonbHOro. HO Ha gmeme, Bpad — 93TO MPOIYKT OOpa30BaHUS, OH
HOJb3YeTCs  MPOU3BENEHHBIMH  (papmalieBTaMH  JIKapCTBaMHM, OH  SIBISIETCA  YacCThIO
MEIUIUHCKOTO YUYpEXKACHUs, TJe JIeYuTcs: OOJIbHOM, a TO, B CBOIO O4Yepe/b, OINpelesseTcs
BO3MOXXHOCTSIMU CHUCTEMBI B LieJoM. B pesynbTare npuxoauTcst BbIOMpATh, KTO SBISETCS
BUHOBHUKOM HEYJa4yHOro jeueHuss. K Tomy e MOXKHO IOBEPHYThH JI€J0 TaK, YTO OOBUHSIEMOM
CTOPOHOH MOJXKET CTaTh U caM OOJIbHOM, KOTOpBI HE BBINOJIHAI MPEANUCaHUNA Bpada WM Bell
«aHTUCAHUTAPHBI» 00pa3 XKU3HU. DTOT NHpuMep OOHApPYKHUBAET, YTO MOPAIbHBIA IMPOTECT,
oOpallleHHbI B OJHY CTOpPOHY, OKa3bIBaeTcs SIBHO HecHpaBelauBbIM. VIMEHHO cyl, a TouHee
apOuTpaX, TO €CTb MOIbITKAa pa3o0paTbcs M B3BECUTh MHOI'OYHMCIEHHBIE HWHCTAHLIUU
OTBETCTBEHHOCTH, MO-TIPEKHEMY ocTaeTcs H3PPEeKTUBHON POPMOI pean3aiy CpaBeaIuBOCTH.
PaccmoTpuM B KadecTBe IpUMEPA IPUHITHE MEAUIIMHCKOTO PEIICHUS.

BonbHOM, HyXnarommiics B MOMOIIM, U Bpad (MEIUIMHCKOE YUpEXKJIECHUE), 3HAIOIIHM,
KaK ¥ 4eM [OMOYb, COCTABJISAIOT (WJIM MPEAINOoaraloT) HEYTO BPOJE JOTOBOpPa O MEIULIMHCKOM
oOciy>)xuBaHuu. Bpau (1eyeOHoe yupekaeHue) o0si3yercss oOJIerduTh CTpajaHusi OOJIbHOTO.
ObecneunBaeTcst KOH(QUACHIMAIBHOCTD (BpaueOHast TaifHa). MeauuuHa — 3To Tepanusi, 3a00T1a o
00JbHOM, YMEHHUE JIeunTh. JloNr Bpaya ne4nTh, a HE UcciaeloBaTh. BmecTe ¢ TeM, mpexie 4em
JIeYNTh, HEOOXOIMMO UCCIIE0BATh MAIIMEHTA U YCTAaHOBUTH €ro 00se3Hb. Henb3s He yuuThIBaTh
npaBo OOJBHOIO 3HAaTh MCTUHY, KOTOPOE peaJu3yeTcsl MPONOPLUUOHAIBHO CIIOCOOHOCTH
6onbHOTO ee BbIHEeCTH. lIpocBeleHHOe coryiace AocTUraercs B (opMe MpeaynpekaAeHus o
pHCKeE.

Takum o0pazoMm, OTHONIIEHHsS Bpaya KU OOJIBHOTO pa3BHUBaIOTCS B Oosiee IIMPOKOM
KOHTEKCTE, KOTOPBIM JOJDKEH yuuThIBaThed. lIpexnae Bcero, 3T0 COBOKYNHOCTbh MMEIOLIMXCS
3HAaHMW UM CpEACTB JIeYEeHHsA. Bpau UHTEpIpeTHpyeT HUMEIoUIeecss MEIUIMHCKOE 3HAaHHE
MPUMEHUTEIBHO K CITydat0 OOJIBHOTO, JJISl 3TOTO OH JIOJDKEH YUYUTHIBATh UCTOPHUIO €r0 OOJIE3HH.
OH CIIy’)XUT HE TOJIBKO O0JIBFHOMY, HO M 3/JpaBOOXpaHeHur0. [|jist MHaIuBHIA 3T0pPOBbE OECIICHHO,

HO 06IIIeCTBO MOXKET BBIACIATH JIUIIb ONPCACICHHYIO CyYMMY Ha JICUHCHUC. HOBC@)IHGBH&?I
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MEAMIMHCKAas TNPaKTUKa 3aBUCUT OT KOHKPETHBIX KPUTEPHUEB W IIPAaBHJI, YCTaHOBJICHHBIX
agMuHUCTpanuen. 3xecy Tpedyercs 6anaHc MHAMBHUIA U obOuecTBa. OcoOEHHO, €CiM pedb UAET
0 3apa3HbIX OOJBHBIX, OT KOTOPBIX OOLIECTBO HMEET MpPaBO 3aIUINATBCI W MOXKET HX
u3zonupoBarh. CleyeT y4yuThIBaThb U TO OOCTOSTEIBCTBO, YTO PEIICHUE Bpaya JOHKHO OBITh
IOPUHATO B KOHEUHoe BpeMs. YacTo ObIBaeT, YTO HET BPEMEHU €ro o0CyXJIaTb U CO3bIBATh
KOHCUWJINYM.

Hcxons w3 STHX YCIOBUH M JIOJDKHBI pPAacCMaTpUBATBHCS JKalnoObl OOJBHOTO Ha
MEIMIMHCKOE O00chyXuBaHue. B TpoMexyTke mepexoja OT HOPMATUBHOTO YPOBHA K
IIPAKTUYECKOMY PELICHUIO JIEKUT aprymeHrauus MU uHTepnperanus. Korma cyn npuHuMaer
*aso0y OOJBHOIO K PacCMOTPEHUIO, OH JIOJDKEH YUYUTBIBATh BCE MEPEUYMCICHHbIE MHCTAHIUU
OTBETCTBEHHOCTH M TaKUM 00pPa30M BBIHECTH CIIPABEIIIMBOE PEIICHUE.

BriBoabI:

1. Bo3MOXHBI ABa IOAX0/1a K BOIIPOCY O COOTHOLICHUH ITpaBa U dTUKHU:

A). PazpaboTka 3THYECKUX PETyJATUBOB IIPABOBOM JesATeabHOCTH. [ N1aBHas Leiab — MOpajbHast
OLICHKA MOCJEICTBUN IPUMEHEHUS KaK IOPUINYECKUX 3aKOHOB, TaK U HAYYHBIX OTKPBITHM WU
TEXHUUYECKUX U300pETEHUH.

b). Otuka nuckypca, Kak 00puaMuecKoe OcCHoOBaHHe dTHKU. Heobxoaumo, npexie Bcero, HayuyHo
000CHOBATh CaMy 3TUKY M ONPaBAATh €€ JETUTUMHOCTb.

2. OueHka mpaBa C TOYKM 3PEHUS MOpajlu Kaxkercss Oe3ynpedyHoil. Pemenust cyna mHorna
BCTYMAalOT B MPOTHBOpeune ¢ Mopaipio. [lo3TOMy NpaBO3AaIUTHUKKA HEPENKO CTaHOBSITCS
OpraHu3aTopamMM NalU(UCTCKUX, TYMaHHBIX, 3€JIEHBIX W MHBIX JIBUKEHUH, MPU3BAHHBIX
IOCTaBUTh I'OCYJIApPCTBO U OOIIECTBO MOJI KOHTPOJb Mopaiu. To ke U B JI€JIOBOM MHUpPE U B
noauTuke. XyxX e TOro, B OOILIECTBE €CTh HEMaJlo TakuX Mpodeccuil, KOTopble B MPHUHIIUIIE
aHTUrymMaHHbl. [IpousHocs MOpasibHBIE peuH, Mbl Kak Obl 3aKpbIBaeM IJ1a3a Ha MPOUCXOJIALIEE U
TEM CaMbIM He KOHTPOJMPYET 3710, KoTopoe oOnuyaeM. Eciu yxk TOMKHBI CylIlecTBOBaTh Kakue-
TO ONACHBIE C TOYKU 3PEHUS MOPAJIbHBIX MOCIEACTBHHA mMpodeccuu, U K HUM OTHOCHTCS
npodeccusi HE TOJBKO BOEHHOTO, HO M YYEHOIrO, TO HEOOXOAWMBI OOCYXJIEHHUS C y4acTUEM
HIMPOKOM OOIIECTBEHHOCTH IMPOLIECCYyabHO-YTOJIOBHBIX KOJEKCOB, HOPMATHUBHBIX JIOKYMEHTOB
U JIOJDKHOCTHBIX HMHCTPYKLMH, CHIJKAIOIIMX OMACHOCTh TMOJO00HOM mpodeccrnoHaIbHON
nesTenbHOCTH. Pedb uieT o pazpaboTke MpUKIAAHOM, MPodhecCHOHAIBHONW STHKH, BKIIOYAIOIIEH
CIIMCOK YETKHUX MpPaBUJI, HApYIIEHUE KOTOPBIX HE OIpPAaHUYMBAETCS MOPAJIbHBIM OCYXKIACHHEM, a

KOHTPOJINPYETCS PABOBBIMU aKTaMH.
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3. JInGepannzanus obIecTBa UMEET MECTO TaM U TOT/AA, TJ€ U KOIJla IPOUCXOAUT U3MEHEHHE He
CTOJIBKO CYOBEKTOB, CKOJIBKO CTPYKTYp KOHKPETHBIX IWUCLHUIUIMHAPHBIX HPOCTPAHCTB — OT
LIKOJIBI 10 Ka3apMbl, OT J0Ma 0 NPEIIPUATHA, A€ JIIOAM HE TOJIBKO Yy4darcs, CIyXKaT WU
pabotaioT, HO ¥ (QOPMHUPYIOTCS, HAICIAIOTCS HACAMH M HOPMaMH, JKCIAHUSIMH U
HOTPeOHOCTAMH, HEOOXOAUMBIMU /IJIs1 BBKMBAHUS B 3TUX CTPYKTYpax.

4. Kak coeguHsieTcss 4aCTHOE M YHMBEPCAIbHOE HAa YPOBHE 3KOHOMHYECKHX, HOPHINYECKUX,
MEAMIMHCKUX U MHBIX coBeTOB? MHOrnma nymaroT, 4TO CHELMAIUCThl MOTYT BblIaBaTh COBETHI
HaroAoOue TOro, Kak MPOW3BOAAT MaTeMaTHUeCKue BbIUMCIEeHUs. Ha camMom Jene OHM HecyT
OTBETCTBEHHOCTb 32 CBOM PEKOMEHAALMH, U 3TO MpEeAroiaraeT 00OCHOBAHHOCTb HE TOJIBKO
MHCTPYMEHTAJIBHOI'O, HO U 3TUYECKOIO 3HAHMUS.

5. TlpuknamHyio STHKY MOXXHO paccMaTpuBaTh Kak (opMy CymiecTBOBaHHs BCEOOIIEH,
YHHBEpPCAJIbHOW MoOpanu, KOTopas peanu3yercss B (opme KoHKypeHIuH. KoHedHo,
npodeccuoHagbHas ITUKA KOPIIOPATHUBHA U 3alllUILAET UHTEPECHI, JOIyCTUM, BpaueH, IOpUCTOB
wi npenoaasarencii. Ho 4dro Mmemaer manveHTaM M CTYJEHTaM COJMIAPU3UPOBATHCS U
NOOMBaThCS MPU3HAHHUA CBOMX IMpaB. Tak B KOH(IMKTAxX, CIIOpax M MEPeroBopax peanu3yercs
3THKa. B 93TOM CBSI3M MNONBITKM CO3/1aTh HOBBIM T'YMAaHUCTUYECKUI MaHU(ECT, KOTOpPbIE
HOJ/IEP)KUBAIOTCS  POCCUICKMMM  HMHTEUIEKTyaJaMH, HE KaxXyTcd MHE J(PQPEeKTUBHBIMHU.
[Toanucare ero He 3HAYMT cleNaTh OOIIECTBO rymaHHee. Hampotus, cBoOoaHas urpa cuil Ha
PBIHKE MOpAJIBHOTO MPU3HAHUS, OOLIECTBEHHbIE JUCKYCCUU C YYaCTUEM IOPUCTOB, TOJUTHKOB,
YVYEHbIX, MNpeANpUHUMATENEeH CAENAlT JKU3Hb Oojiee MpO3pauyHOM M CIpaBEIIUBOM.
JloCTUTHYTBI KOHCeHCyc OyJeT O3HayaTh HE TOJNBKO JOCTH)KEHHE «HAMMEHBIIEro 371a» OT

ACATCIIBHOCTH TCX HJIM HMHBIX HpO(bCCCHOHaHBHBIX COO6H_ICCTB, HO W HPAaBCTBCHHOC IPU3HAHUC

Apyr apyra.

HeBanos JleB OJeroBuu
3amecmumens 3asedyroueco 1abopamopueti KOHCMUMYYUOHHOU SKOHOMUKU U CYOeOHO-

npagosoll peghopmvl UHCMUMYMA IKOHOMUKU NEPEXOOH020 Nepuood, K.1o.H.

O cootHOmIeHNHN (PprI0COPCKOro aHATHU3A IPABA U KOHCTUTYIIMOHHOT0 HOPMOKOHTPOJISI

[Tonnmanue nmpoGieMbl, 0003HaAYEHHOW B HAMMEHOBAHUM HACTOSIIEH CTaTbU, TPeOyeT XOTs Obl
KpaTKOTO PACCMOTPEHUsl CJIEeAYIOUIMX BOIMpocoB. YTO ecTh MpaBO C TOYKH 3pEHUS €ro

(1)I/IJ'IOCOCI)CKOFO IMOHMMAaHHA U B YEM €T0 OCHOBHOC OTIMYHEC OT IOPUIUYCCKOTO ITPAaBOIIOHUMAaHUWA
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(1); xakOBO COOTHOIIEHHE IPEIMETOB (GUIOCOPUHU IpaBa M IPABOBEIECHUS B HCTOPUUYECKOH
HEepCHeKTHBE (2); KAKOBO KaTErOpHalbHOE COOTHOIIEHUE MOHATUH «I1PaBO» — «KOHCTUTYLIHA» —
«3aKoH» (3) W YTO ecTh KOHCTHTYIIMU TOCYAapCcTBa Kak NMpaBoBOil akT (4); B 4eM crenuduka
aHaJIM3a IpaBa, OCYLIECTBISIEMOIO B IPOLECCE KOHCTUTYLIMOHHOIO KOHTpois HopMm (5). Ha
OCHOBE PacCMOTPEHMsI YKa3aHHBIX BOIIPOCOB BO3HUKHYT, KaK Mbl I0JlaraeM, MpeInoChUIKA U
BO3MOYKHOCTH C/I€JaTh 3aKJIFOUUTENbHBINA BBIBOJ O HAIIeM BHJIEHUM 0003HAYEHHOH B 3arojioBKe
pobiiemMsl (6).

1. Ummanyun Kanr, pasmeiinisis B «Mertadpusuke HpaBoB» (1797) Hax BOIpocoM «UTO
Takoe MpaBo?», OTMEYaJl, YTO ITOT BONPOC MOXKET CMYTUTh IPaBOBEJA TaK e, KaKk U BOIPOC
«4YTO €CThb UCTHHA?», OOpAIlEHHBIH K yUUTENIsAM JIOIMKH. YTO ciexyer mo mpaBy, TO €CThb YTO
TOBOPST WJIM TOBOPWIIM 3aKOHBI B TOM MJIM HMHOM MECTE B TO WJIUM JPYroe BpeMmsi, OH (IIpaBOBEN —
JI.LW.) emie MoXeT ykas3aTb, HO IPaBO JIU TO, YErO OHU TPeOYIOT, U KAaKOB BCEOOIIMI KpUTEPUIA,
Ha OCHOBAHUHU KOTOPOI'O MOKHO BOOOIIIE pa3iuyaTh NpaBOe U HEMPABOE, 3TO OCTAETCS I HEro
TallHOM, €CJI OH XOTh Ha BpeMs HE OCTaBJIAET SMIUPUUYECKUE MPUHIUIIBI U HE ULIET UCTOUHUK
OTHX CYXIEHHH B OJHOM JIUIIb pa3yMe..., YTOOBl yCTAaHOBHUTH OCHOBY MJIi BO3MOXXHOTO
MOJIO’KUTEIBHOIO 3aKOHOJATENbCTBA. UMCTO SMIUPHUUECKOE yUEHHE O IpaBe — 3TO T0JIOBa
(mooOHO nepeBsHHOM rojoBe B 6acHe denpa), KoTopas MOXKET OBbITh MPEKpacHa, HO, YBbI, HE
uMeeT Mosran’l. DMIMpHYEcKOMy YYEHMIO O TO3MTHBHOM MpaBe, KoTopoe KaHT HasbiBal
«cTaTyapHbIM», OH MPOTHBOIOCTABIISI «YUCTOE YUEHHE O IpaBe», OCHOBaHHOE Ha pazyme. B
oOuieit popmynupoBke KaHnTa mpaBo — «3TO COBOKYNHOCTb YCIIOBUH, IPU KOTOPBIX MPOU3BOII
OJTHOTO JIMIIa COBMECTHM C TIIPOU3BOJIOM JAPYroro € TOYKH 3PEHUS BCEOOIIEro 3akoHa
cBoGob» 2. TIpu 5ToM HeMenkuit GpuIocod cumTan, 4To B KAUYECTBE CBA3YIONIETO 3BEHA MEKIY
Y4E€HHEM O MO3UTHUBHOM IIpaBe (TO €CTh MPABOBEACHUEM) M YUCTBHIM YUYEHHEM O IMpaBe (TO €CTh
¢unocopckuM ero MOHMMaHHWEM) HYXKHA €Ile OJHa, 0co0as 4acTh yU4eHHUs O TpaBe (IMOTUTHKA
npaBa), 3aja4a KOTOPOM MOMoraTh 3aKOHOAATENIO CO3[aBaTh Pa3yMHOE M COOTBETCTBYIOILEE
IpaBy MO3UTHUBHOE 3aKOHOATENIBCTBO. Pa3paboTKy ke 3TOM MUCIHUITIIMHBI TOJKHBI, KaK IoJiarai
KaHT, ocy1iecTBiasTh IpaBOBEAbI.

['erens maetr oTBET Ha BOMPOC «YTO €CTh MpaBo?» B cBoel «Dumocoduu mpasa» (1820).
Ho B 3T0i1 KHUTE HE HANTH TPAIULMOHHBIX ONPEEIIEHUI ITOr0 OHATHS, IOCKOJIbKY, KaK IHUIIET
['erens, «pwmiocopus 3aHMMaeTCs UACSIMU; MOITOMY OHAa HE 3aHMMAETCS TeM, YTO OOBIYHO

HA3bIBAIOT TOJBKO MOHATUSAMHU... (pusocodckas Hayka O MpaBe UMEET CBOUM IPEIMETOM HJIEI0

1 Kanm Y. Kpurtuka npaktuueckoro pasyma. Crb., 2007. C.284-285.
92 Tam xe.
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mpaBa — MOHATUE TpaBa U €ro ocyulecTBieHue... Maes mpaBa ecTb cBO0ONA, U UCTUHHOE €€
MOHMMAaHUE JAOCTUTAETCS JIMIIb TOT/a, KOr/la OHA MO3HAETCS B €€ MOHSATUU U HAJIMYHOM OBITUU
3TOrO0 MOHATHAN ™,

['erens paznuuaer HayKy O IMpaBe U HAyKy O MO3UTUBHOM IIpaBe, CUMUTAs, YTO TOJIHKO
dunocodckoe yueHue o mnpase ABISETCS MOIIMHHON HAyKoW 0 npage. Opunnyeckas Hayka, 1o
I'erento, 3aHMMAaEeTCs HE CMBICIIOM IIpaBa, a TEM, YTO B JAHHOM MECT€ U B JIaHHOE BpeMs
YCTaHOBJICHO KaK 3aKOH, TO €CTh UCTOPHUYECKU U3MEHUYUBBIM 3aKOHOAATEIHCTBOM (ITO3UTHUBHBIM
npaBoMm). OHa, cieloBaTelbHO, B CBOEM IMOAXOAE K MpaBy HUCXOJUT HE M3 pa3dyma, a u3
aBTOpUTETA (BIACTHOTO YCTAaHOBIEHUS). B MO3UTUBHON IOpUCTIpYICHIINH (HAUMHAS OT PUMCKUX
IOPUCTOB), MO oleHke ['erens, neduHUIUMN NEAYUUPYIOTCS MPEUMYIIECTBEHHO MOCPEACTBOM
abCTParupoBaHms OT OCOOBIX CITydaeB, IPHYEM OCHOBOM CITY’KaT YyBCTBA M INIPEICTABICHUA ",
Kak 3ameuaer panee ['erenb, «mocnenoBaTeNbHOCTh MPEACTaBISET CO0OH, HECOMHEHHO,
CYILIECTBEHHOE CBOMCTBO HAYKH O IpaBe, KaK U MaTeMaTHKH, U BOOOIIE KaXJI0il paccylIo4HON
HAyKH, HO C YJIOBJIETBOpEeHHEM TpeOoBaHUll pazyma u ¢ GUI0cOPCKOI HAyKOH 3Ta paccyaodHast
HayKa He IMeeT HUuero oomero»™.

2. TlpoBojs yeTkuii Bojopasnen Mexay Quirocodueii nmpasa u npaBoBeacHueM, Kant u
['erenpb 3akiagpIBalOT TPAIUIIUIO PA3IMYEHHS MpaBa U 3aKOHA (BO B3TUIAJAX BETUKUX HEMELKHX
¢dunocopoB Ha mpoOiieMy CYIIHOCTH TpaBa M B3aMMOCBSI3M TpaBa M 3aKOHA OBLJIO MHOTO H
CYIIECTBEHHBIX PACXOXKIEHH, HO X PACCMOTPEHNE HE BXOJMT B 331auUd HACTOSIIEH CTAThH ).
Axagemuk PAH B.C.HepcecsiHi, BcecTOpOHHE WCCIIEIOBAaBIIMM TaKoe pa3jIU4YeHHE U
000CHOBABIIIMK €ro0 METOJIOJIOTMUYECKYI0 Ba)KHOCTh, MOAYEPKUBAT, YTO BO BCEX OTBETAaX Ha
dbyHIaMeHTaIbHBIN BOMPOC, YTO €CTh MPABO, C HEOOXOIUMOCTHIO IPUCYTCTBYET (OCO3HAHHO WIIH
dakTudecku) TakoW (PyHIAMEHTaNbHBIA JUIsI €ro TIOHMMaHUs MOMEHT, KaK MOMEHT
COOTHOIIIEHUS MpaBa M 3aKOHA, OTOXKIECTBISIOTCS WJIM pa3iuyaroTcs oHU. M1 uMeHHO 3/1ech, B
»ToM MomeHTe, Mo MHeHui0 B.C.HepcecsHia, 0003Ha4eHO MPUHIMIHANIBHOE OTIMYHE ABYX
MPOTHBOIIOJIOXHBIX TUIOB MpaBOMOHUMaHus. Eciu s jerusma (ot lex — 3akoH) mpaBo — 3TO

ao0ble  OoQUIMANbHO  MPHUHATHIE  yIPAaBOMOUYEHHBIMH  TOCYJapCTBEHHBIMH  OpraHaMu

}IeﬁCTBYIOHIHe 3aKOHOAATCJIbHBIC W HWHBIC HOPMATHBHBIC AKTBI, TO IJId IIPABOBOI0 IIoaxoga

% [ezenn I B.®. ®unocodus npasa. M. 1990. C.59.

% Cm.: Tam xe. C.60.

% Tam xe. C.67.

% Tlosxanyii, Hanbosee BasxHOE PasIUIUe B MX MOJXO0/AX 3aKIOYAETCSA B TOM, 4TO KaHT TOBOPUT O TOM, KAKMM
JOJDKHO 6BITB paBo, a T'erenn MPUHIUIIAAIBHO YXOAUT OT KOHCTPYUPOBAHUA JOJHKHOTO U IBITAETCA ITOCTUYD TO,
4TO €CTh MPABO, MOCKOIBLKY 3TO U €CTh, [0 €10 MHEHHIO, Pa3yM (CM. aBTOPCKOE NpeauciioBue k «Punocoduu
paBay).
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3aKOHOJATEIbHBIA aKT SBJSETCS MPABOM HE BCErja, a TOJBKO TOI/A, KOTJa OH COOTBETCTBYET
OOBEKTUBHBIM MPUHIMIAM T[paBa, B YaCTHOCTM NPUHLUITY (POPMAIBHOTO pPaBEHCTBA,
CHPaBEUTMBOCTH M CBOOOBI .

Takum oOpazom, Ha pydexe XVII-XVIII cronernii 1octaToyHO MPOYHO YKPEHUIACh
TpaauLUs PAacCMOTPEHHsS CYIIHOCTHBIX BOINPOCOB IMpaBa B pamkax ¢uiaocoduu ¢ MO3ULUN
pa3yma, a BOIPOCOB BHEUIHEHW U BHYTPEHHEH (pOopM HAIMYHOTO OBITHS IIpaBa MPaBOBEJACHUEM Ha
OCHOBE PacCMOTPEHUs, MPEXK/E BCEro, 3aKOHOATENFHOI0 MaTepuana (IIO3UTUBHOTO Ipasa). B
COOTBETCTBUH C 3TUM CKJIQJIBIBAJIMCh M MPEACTABICHUS O MPEAMETe HAYYHBIX WHTEPECOB ITHX
muciumiiH.  Ecnu  mpenMeTroM  mpaBoBeACHHsS BBICTyHall 3aKOH M OCHOBHas —3ajada
UCCIIEIOBATENA-IOPUCTa COCTOSIa B €r0  JOTMAaTH4YEeCKOM aHalu3e, KOMMEHTHPOBAHUU,
CHCTEMaTH3alluY, KiacCu()UKAUK, BBISBICHUN MPOOEIIOB M MPOTUBOPEUHA U TOMY IOJ00HOE,
TO Quocodus mpaBa 3aHUMAaAch, MPEKAEC BCETO, BBISIBICHHEM CYIIHOCTH IPaBa, aHATU30M
COOTHOILIEHUS TPaBa U WHBIX COLUAIBHBIX PEryJISTOPOB (MOpaIH, HPABCTBEHHOCTH, PEIUTUU U
IPYTHX), PACCMOTPEHHEM BOIIPOCOB IIEHHOCTH MpaBa, CIPaBeAJIMBOCTH MPaBa U TOMY MOA0OHOE.
Ho ecnu pa3BeneHue CyIIHOCTHBIX U COJIEPKATEIbHBIX acleKTOB B MO3HAHHUHM TIpaBa 0 pa3HbIM
HAYYHBIM «BEJOMCTBaM» MOXXET OBITh OINpPaBJaHO B CHIIy METOJOJIOTMYECKUX NPUYHH, TO B
npoliecce pealbHON NMPaKTUYEKON MOArOTOBKHM M COBEPIICHCTBOBAHMUS MO3UTHBHBIX 3aKOHOB B
YCIOBUSAX CTPEMJICHHs K JOCTHXKEHHMIO MJIEaloB IMPaBOBOIO TOCyAapcTBa (PHUIOCOPCKUN U
IOPUINIECKUAN TTOIXO/1 TOJHKHBI OPTaHUYeCKH JOMONHATH JPYTY ApPYyra, TO €CTh HECOBIIAJCHHUE
npaBa M 3aKOHA JIOJDKHO MPEOJIONIEBATHCS C METbI0 MPUOIMKEHUS TO3UTUBHOTO 3aKOHA K IPaBy,
HayajaM CBOOOJIbI, paBEHCTBA M CIPaBeUIMBOCTH. VIHBIMU CIOBaMH, CUTyallusi CTAHOBJIECHUS
HOBOTo mpaBa (OCOOCHHO B MEPHOABI TIYOOKHMX COLHMAIBHBIX IEpPEeMEH) JO0JKHAa 3aMEeTHO
YCHJIMBATh TEHJICHIINIO K 00BEIMHEHHIO MPO()ECCHOHATBHBIX YCHIINH QHII0cO(OB U FOPUCTOB.

3. Paznuuenwe mpaBa W 3aKoHa, KOHCTatupyemoe (Quiiocodpuedt mpaBa, BOBCE HE
03HayaJI0, OTCYTCTBHUS HX TECHOW B3aMMOCBS3M, HEpa3pbIBHOCTH M eauHcTBa. CyTh 3TOM
B3aMMOCBSI3M ['eresib MOSACHSAET B CIEAYIOIIEM pacCyXIEHHH: «TO, YTO €CTh IpaBoO B cebe,
MIOJIOXKEHO B €ro OOBEKTHBHOM HAJIMYHOM OBITHH, T.C. ONPEACICHO IUISl CO3HAHUS MBICIBIO U
M3BECTHO KaK TO, YTO €CTh M NMPH3HAHO TPABOM, KaK 3aKOH; IMOCPEICTBOM ITOTO ONPEICIICHHS

98

mpaBoO €CTb BOO6IJ_IC MO3UTUBHOC IIpaBO» B 10 Xe BpEMs, MOACHACT FCFCJ’IL, «B O9TOM

TOXICCTBEC B cebe OBITHS U IMOJ0KEHHOCTH 0053aTEIbHO Kak paBo JMIIb TO, YTO CCTh 3aKOH.

% Cm.: Hepcecany B.C. ®unocodus npasa. M., 1998. C.32.

%8 [ecens I'.B.®. ®unocodus npasa. C.247.
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[ToCKOJNIBKY TOJIO)KEHHOCTh COCTaBJISIET Ty CTOPOHY HAJIMYHOTO OBITHS, B KOTOPOH MOXKET
BBICTYIIUTH U CIy4aitHOCTb, MOPOKIaeMasi CBOCBOJIUEM U JIPYTOi 0COOEHHOCTHIO, IIOCTONBKY TO,
9TO €CTh 3aKOH, MOXKET OBITh OTJIMYHBIM IO CBOEMY COJEPIKAHHIO OT TOrO, YTO €CTh MPAaBO B
cebe»®.

C mosunuii auanekTuku ['erensi, mpaBo — 3TO BceoOlee, HO HE abCTpakTHO olIiee,
NpUHAIJISKAINIEe BCEM CIWHUYHBIM SIBICHHSIM pOJa B KadecTBe HMX OOIIEro MpH3HAKa, a
KOHKPETHO BCeoOIee, TO eCTh, 00pa3HO TOBOPS, «IyIlIa» BCEX SAMHUYHBIX MPEAMETOB JTaHHOTO
pona. Beceobmiee Tonkyercs ['ereremM Kak KOHKPETHOCTH (MM TOTalIbHOCTH), BHYTPCHHSIS 1I€JTh
pa3BUTHs ONpEACICHHON nesTenbHOCTH. OHO CyIIECTBYET Kak «KOHKPETHAasi JKHMBas CBS3b
pa3IMYHBIX ¥ TPOTHUBOMOJOXHBIX BEIICH, SBJICHUH, mporeccoB. KoHKpeTHO BceoOIiee
CyUIECTBYeT B  JICHCTBUTEIBHOCTH uYe€pe3 OCOOCHHOE, €OUHWYHOE, pasIudHOe, U
MIPOTUBOIIOIIOKHOE, Yepe3 epexo/, MPEeBpaIICHUEe MPOTUBOIIOJIIOKHOCTEH APYT B APyTa, T.€. KaK
KOHKPETHOE TOXKECTBO. .., @ He KaK «abCTPaKT, IPHUCYIIHi KOHKPETHOMY HHIUBHIY»» .

BceoOriee He cymiecTByeT WHaue, Kak B JUAJICKTHUYECKOM CIUHCTBE C OCOOCHHBIM M
eaMHUYHBIM. [Ipy 3TOM JHManeKkTUdecKas JIOTUKa B KaTETOPUH OCOOCHHOTO (PUKCUPYET MOMEHT
UMEHHO €JMHCTBA BCEOOIEro U eIMHUYHOIO, a CaMO OCOOCHHOE BBICTYITACT B JWAJICKTUKE KaK
TaKOH »JJIEMEHT B COCTaB€ OTHOIICHUS «EIMHHYHOE-BCeoOIIee-0COOeHHOE», B KOTOPOM
CHUMAETCSI OJHOCTOPOHHOCTD JIBYX IEPBBIX 2JIEMEHTOB TPUETUHCTBA. B pesynbrare, ocoOeHHOE
Kak OBl HMCUYE3aeT KaK OTHOCHUTEIIBHO CaMOCTOSITEIbHAS KaTETOpHsl W PacCMaTPUBACTCS Kak
BceoOIee Mo OTHONICHHIO K €IMHMYHOMY M KaK €IMHHYHOE 110 OTHOMIEHHIO K Bceobmemy oL,
Takum o0Opa3zom, ocoOeHHOe Kak «ompeaeNieHHoe Bceodiee» (mo ¢opmynupoBke [erens)
BKIIIOUAET B ce€0s1 ¥ aOCTPAaKTHOCTh €IMHUYHOTO, I KOHKPETHOCTH MOJJIMHHO BCEOOIEro B €ro
HEOOXOIMMOCTH M 3aKOHOMEPHOCTH.

[IpumenuTETEHO K TIpOOJIEME OTHOIICHUS «IPaBO — 3aKOH» BBEJACHHWEC B AaHAIU3
KaTeropuu 0COOEHHOE 03HauaeT BO3MOKHOCTh HAXOXK/IEHUS U BKJIFOUEHHUS B IaHHOE OTHOIIICHUE
TaKOro 3B€Ha, KOTOPOE MOTJIO ObI, ONIOCPEAYsl OTHOIICHHSI TIPaBa U 3aKOHA, SBUTHCS €TMHUIHBIM
[0 OTHOIIEHHUIO K TIEPBOMY 3JIEMEHTY W BCEOOIIUM IO OTHOIIECHUIO KO BTOpoMy. Takoro poja
3BCHOM MOXKET OBITh JIMIIL ONPECIICHHBIA 3aKOHOJIATECIBHBIN aKT, UMEIONINH HEOCITOPUMYFO
MPABOBYIO BCEOOIIHOCTH MO OTHOIICHHUIO K JTI0OOMY MHOMY aKTy 3aKOHOJATENhCTBA U B TO K€

BpEM SIBJISIFOILIMICS npaBoM B Cro «O0OBEKTUBHOM HAJIUYHOM 6LITI/II/I, OMpPCACIICHHBIM JIJIA

9 Tam xe. C.250.
100 Cm.: Hnvenxos 3. Beeobmee. ®unocodekas sunuknoneaus. T.1. M.,1960. C.302-303.
101 Cm.: Tpybruxoe H. Ocobennoe. dunocodcekas samuknoneaus. T.4. M.,1967. C.173.
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CO3HAHHS MBIC/IBIO M H3BECTHBIM Kak TO, 4TO e€cTh M NpusHaHo npaBom» %2 Takum aktom
ABJIAETCS KOHCTUTYLHUS TIOCYNapCTBa, YTBEP)KIAIOIAs WACI0 IPaBa, TO €CTh 3aKPEIUIAIOIIAs
HPUHIUIB CBOOOBI, PABEHCTBA, CIIPABEUIMBOCTH U TOMY IOJOOHOE.

4. Terenp B «®unocopuu mpaBa» HE CTaBWI Ieped cOOOH 3agauy pacCMOTPEHUS
po0JeM KOHCTUTYLIMHU, HO, TEM HE MEHEe, U B 9TOM IPOU3BEIEHUH UMEIOTCS CYKIECHHUS, SICHO
CBU/IETEJIBCTBYIOIIME O 3HAUUMOCTH JUIsl HeMelKoro ¢uinocoda aBTOPUTETa KOHCTUTYLIMOHHBIX
ycraHoBieHuM. Tak, l'erenb 3amedaer, 4TO «pPa3BUTHE TOCYNAPCTBA B KOHCTUTYLIMOHHYIO
MOHApXHUIO0 — JIEJI0 HOBOI'O MHpa, B KOTOPOM CyOCTaHIMOHANIbHAsA HJes oOpesia OECKOHEUHYIO
dopmy». anee on numet: «Ecau xke 3TOT Bonpoc mpeanosiaraer (KTo J0JKEH yCTaHaBINBATh
rocyJapcTBeHHOE ycTpoiicTBO — JI.M.), 4TO rocyaapcTBEHHOE YCTPOHCTBO YXke CYLIECTBYET, TO
CIIOBO YCTAaHOBJICHWE O3Ha4yaeT JHIIb M3MEHEHHE, a U3 MPEANOChUIKM O HAIUYUU
roCyJJapCTBEHHOI'O CTPOsI HEMOCPEACTBEHHO CaMO II0 cede cilelyeT, 4TO TaKoe M3MEHEHHE
MOJKET IIPOUCXOANTD JIUILIb KOHCTUTYLIMOHHBIM IIyTeM». VK ele Hke: «Mbl HE XOTUM CKa3aTh,
YTO MOHApXy JO3BOJICHO [EHCTBOBAaTb IIPOMU3BOJIBHO; HAIPOTUB, OH CBSA3aH KOHKPETHBIM
COJIEp’)KaHUEM COBEIIAHMM, U €CIM KOHCTUTYLHMS JEeWCTBEHHA, TO €My YacTO OCTAaeTCs JIMIIb
MOCTaBUTH cBoe UMs» 1%,

Cornacno no3uumu B.C.HepcecsHua, BbIpaOOTaHHONW MM Ha OCHOBE aHaiM3a BCEro
¢umnocopckoro TBopuecTBa l'erens, y Hero wuaess cBOOOJBI <«JIOCTUTAaeT CBOEH MOIHOMN
peanu3ali  JIMIIb B KOHCTUTYIIMOHHO O(OPMJIEHHBIX UM  Pa3BUTBIX TIOCYJapCTBax
COBPEMEHHOCTHU. OTH TOCyJapCTBa IMPEACTaBISIOT HEYTO pa3yMHOE BHYTpU ce0s; OHU
NefiCTBUTENBHBIL, & HE TONBKO CYIIECTBYIOT» 04,

Kak u3BecTHO, epBble KOHCTUTYLIMU B COBPEMEHHOM ITOHMMAHHUH 3TUX aKTOB NOSIBUINCH
B KoH1e XVIII cronerus B CIIA (1787) u ®pannuu (1791), Ha BoaHE r1yOOKHX COLMATBHBIX
MEPEMEH B 3TUX CTpaHax, (aKTUYECKU MPEAIIECTBYIOT CTAHOBJIEHUIO KJIAaCCHUECKON (uiocopuu
npasa. [lonUTHKO-ITPaBOBOM CMBICI NPHUHATHA KOHCTUTYLMH 3aKIHOYAJCS, MPEXAE BCETO, B
HEOOXOIMMOCTH TPABOBBIMH CPEJICTBAMHM OTPaHMYUTh BEPXOBHYIO MYyOJIMYHYIO BIAcTb U
CO3/aTh HAJIe)KHbIE TaPAHTUN COOTIOACHUS BaXKHEHIIMX TIPaB U CBOOO rpakaH.

B COBPECMCHHOM CMBICJICE KOHCTUTYLHMOHHOCTbL IOCydapCTBa — 3TO, MPEKAC BCEro, €ro

CBA3aHHOCTH IMPAaBOM, 4 KOHCTHUTYLUSA — HAIJICKAIasa (I)opMa OCHOBOIIOJIAraromero y3aKOHCHUA

192 Cm.: Tezens I'B.®. ®unocodus npasa. C.247.

103 Tam xe. C.311, 314 u 322. Kpome Toro, B 1802 roay I'erenem 6bl1a 3akoHueHa pabota « KoHCTHTY LS
T'epmanuny (Cum.: Iecens. Tlonutudyeckue npousseaenus. M. 1978. C. 65-184).

194 Hepcecany B.C. Tpaso u 3akon. M.,1983. C.293.
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IIPaBOBOI'O XapakTepa OpraHu3alMd U (QYHKUMOHHUPOBAHMS BJACTHU B €€ OTHOIIEHUSAX C
cyObeKTaMu IpaxaHckoro odmectsal®,

OT OOBIYHBIX MPAaBOBBIX HOPM KOHCTUTYLIMOHHBIE HOPMbI OTJIMYAIOTCSI TEM, 4YTO
3aKpeIUIIOT MEeTOAbl M (OPMBI OCYIIECTBICHUS TOCYAAapCTBEHHOW Bnactu. Ilpeamer wux
IIPABOBOIO  DPEryJUMPOBAaHUA  OTJIMYACTCA  BBICIIEH  IOJUTHYECKOM  BaXHOCTBIO U
(yHIaMEHTaJIbHOCTBIO, ITOCKOJIbKY OHM KacaroTCsl CaMblX OCHOBHBIX YCJIOBMH IOJIMTHYECKOIO
6biTHs Beero obmectal®. KoHCTHTYIHMS — 9TO M aKT IiejenojaraHus, ¥ CBOJ HPUHIIUIIOB,
CBSA3BIBAIOIMX 3aKOHBI OOLIENPU3HAHHBIMU IPUHLIUIIAMUA U HOPMaMH MEXIYyHApPOJHOTO IpaBa,
OHA 3aJacT TAKXXE UEPAPXUIO IIPABOBBIX HOPM, I'I€ KOHCTUTYLIHOHHBIE ITPABOIIOJIOKEHHS UMEIOT
BBICIIUN IPHOPUTET M IOPUAMYECKYIO CHUIy. B KOHCTMTyIMM HaxOIAT CBOE BBIPAKEHUE
IIPU3HABAEMbIE T'OCYIApCTBOM IIPABOBBIE HJI€Albl M LEHHOCTH, OTCTYILIEHME OT KOTOPBIX B
chepe 3aKOHOJIATENbCTBA WJIM IOA3AKOHHOIO HOPMATUBHOI'O PETyJIMPOBaHUS  JOJDKHO
IIPUBOJUTH K OTMEHE COOTBETCTBYIOIMX IIPABOBBIX AKTOB.

Kak ormeuaror T.A.XabpueBa u B.E.UupkuH, pe3romMupys CBOIl aHalu3 KOHCTUTYLUU
KaK 0co0OT0 IOPHINYECKOTO TOKYMEHTa, «COBPEMEHHas KOHCTHUTYIHS — 3TO YUYPEAMTEIbHBIN
IIPaBOBOM aKT, OCHOBHOW 3aKOH I'OCYJapCTBa, IPUHUMAEMbIA U U3MEHSEMBIA B YCIOKHEHHOM
nopsijike, 00JIaAaoIUil B COBPEMEHHBIX YCIOBUAX OCOOBIM O0BEKTOM pEryJIupOBaHMsI, BhICIIEH
IOPUJIMYECKON cuiio M sBIsOUIMcA  ropuavyeckod 0a30oif A IpaBOTBOpYECTBA,
TIPaBONIPUMEHEHHS 1 IPaBOCO3HAHM» ',

BrlmeckaszaHHOE MO3BOJIAET 3aKIOYUTh, YTO MMEHHO KOHCTUTYLMOHHBIM aKT SBIISIETCS
OnmpKalIMM poJIOM TpaBa, BCTYNHMBIIET0 B HajduyHOe OblTHEe B (opme 3akoHa. OH Hamboiee
MOJTHO BBIp@XaeT HJEI0 MpaBa, CHOPMYIMPOBAHHYIO B BHUJE CHUCTEMbI IOPUIUYECKUX HOPM
o011ero xapakTepa, To €CTb PUKCUPYIOLINX, MPEKIE BCET0, HE KOHKPETHBIE PAaBOOTHOILIEHUS, a
YCTaHABIMBAIOIIMX HOPMBI-IIPUHIUIIBI, HOPMBI-TAPAHTUH, HOPMBI-LICHHOCTH U Tak panee. 1Ipu
3TOM «IIPUOPUTET KOHCTUTYLIUHU 110 OTHOLIEHUIO KO BCEM OCTAJIBHBIM BJIIACTHBIM YCTaHOBJICHUAM
BBITEKaeT HE M3 TOro (akra, YTO OHA MPOBO3IJIAIIACTCS OCHOBHBIM 33aKOHOM, a M3 TexX
COOOpaXeHH, 4YTO OHA... SIBISIETCSd YHMCTHIM BBIPAKEHHEM IpaBa (BO BCSKOM Cilyyae OHa

JOIKHA OBITH Takoi )» %8,

105 Cm.: Yemeepnun B.A. JleMoKpaTHUeCKOe KOHCTHTYLIMOHHOE TOCYJapCTBO: BBEeHHE B Teopuio. M., 1993. C.126.
106 Cm.: Muwun A.A. KoncTUTYIHOHHOE (OCYIAPCTBEHHOE) MPaBo 3apy0OexHbIX cTpad. M., 2009 (15-e usnanue).
C.31.

197 Xabpuesa T.A., Qupxun B.E. Teopus coBpeMeHHOH KoHCTUTYMK. M., 2007. C.39.

198 Yemeepnun B.A. Ykas. padora. C.130.
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KoneuHo, He Hazmo 3a0bIBaTh U O TOM, YTO KaXKJas CTpaHa OTIMYAETCS CBOEOOpa3HeM
KOHCTUTYLMOHHBIX ()OopM U (OpM OpraHu3alMy IoCyJapCTBEHHOM BJIACTH, YTO OOYCIIOBIEHO U
XapaKTepOM COLIMAIIBHOTO, IMOJIMTUYECKOT0, SKOHOMUYECKOT0, KYJIbTYPHOIO U MHOTO Pa3BUTHUS.
Bce 310 BrionHe cnpaBeasivBo U 1o OTHOIICHHIO K poccuiickoit Konctutyuu 1993 roaa.

Kak yxassiBan B.C.Hepcecsnu, nHoBast Konctutyuus Poccuiickoit denepaiyin onupaercs
Ha IOPUIMYECKUN TUIl IPAaBOINOHUMAaHM (TO €CTh Ha KOHLENLHUIO Pa3IMueHHs IpaBa U 3aKOHA),
YTO ONpEEIsieT, B KOHEYHOM CUETE, €€ IPaBOBOM Xapakrep. « OCHOBHbIE XapaKTEPUCTUKH BCETO
KOHCTUTYLIMOHHO PErJIaMEHTHPYEMOI0 IPOCTPAHCTBA B LIEJIOM U IPABOBOM I'OCYIapCTBEHHOCTH
B ocoOeHHOCTH naroTcsi B KOHCTUTyIMM ¢ NO3MLMH M MOA YIJOM 3pEeHUs IpaB U CBOOOJ
4eJI0OBEKAa W TIpa)KJIaHWHA, UX MpU3HaHuUA U 3amuThl... [Ipucymee HoBoi KoHcTuTynuun
YEJIOBEKOLICHTPUCTCKOE IPABOIIOHMMAHUE MOXKHO OXapaKTepu30BaTh KaK CBOEOOPa3HBIN
€CTeCTBEHHONIPABOBOW BapuWaHT oOOMIeH KOHIENIMU pa3IuyeHuss MpaBa MW 3aKOHA...
OnpeneneHHas CTWIM3alMs 104 €CTECTBEHHOE IIPaBO IpU3BaHa IPOJEMOHCTPUPOBATH
UCXOJIHYIO U 0€3yCIIOBHYIO CBOOO/Y, IPAaBOMOYHOCTh U MPaBOCYyOBEKTHOCTD JIFOOOT0 MHIMBUAA
B €r0 OTHOUIEHUSIX CO BCEMH OCTaIbHBIMU — IOCYJJapCTBOM, OOIIECTBOM, IPYTUMU UHAUBHUIAMHU.
Jloruka Takoro npaBONOHUMAaHUS MOHSTHA: 0e3 CBOOOJHBIX MHIMBHUIOB, 0€3 MpaB U CBOOOJ
4yeJoBEeKa HEBO3MOXKHO M caMO IpaBO Kak TakoBoe. Beap mpaBo kak HeoOxonumas Qopma
cBOOO/IbI BOOOIIIE BO3MOYKHO U UMEET CMBICH JIUIIb MPU HATUYUH CBOOOJHBIX U HE3aBUCHMBIX
VHIUBHI0B-CyOBEeKTOB mpaBan.®’,

Baxno taxke ormetuth, uto KoHctuTynus Poccuiickoit ®enepauun B crathe 18-0if,
COIJIAaCHO KOTOPOH MpaBa U CBOOO/IbI YeNIOBEKA U IPaXIaHUHA OIPEEIIAIOT CMBICI, COJIEpKaHHUe
U IPUMEHEHHE 3aKOHOB, COIEPKUT BAKHEHIINM KPUTEPUM, ONPEAEIAIOIUN  COOTBETCTBUE
3aKOHA IMpaBy U TpeOOBaHUE MPUHATHUS 3aKOHOAATEIEM TOJIBKO NMPABOBBIX 3aKOHOB. CTaTbhs ke
55-ast Koncrurynuu Poccuiickoii denepanun ycTaHaBIMBaeT MPSIMON 3alIpeT U3JaHHs 3aKOHOB,
YIIEMJISIONIMX MpaBa U CBOOOJBI YeNOBEKa M TIpaxkJaHMHA. MBI 37lech HE KacaeMmcs BOIpoca
COUMAIBbHON 3(P(EKTUBHOCTH YKa3aHHBIX KOHCTUTYLIMOHHBIX HOPM H HUX MPaKTUYECKOH
peaiM3aluy, YTO 3aBHCUT TJIABHBIM 00pa3oM OT (akTOpoOB, JieXkKalluX BHE cdepbl mpaBa U
3aKOHa.

Ho oxgna W3 npuuuH HENOCTAaTOYHOM AEWCTBEHHOCTH KOHCTUTYLIMOHHBIX HOPM HMMEET,
0€3yCIIOBHO, HOPUIAMYECKYIO COCTABIISIOLIYIO M 3aKIIOYAaeTCs B HEPEAKHX OTCTYIUICHUSX
3aKOHOJATEIbHBIX HOPM OT KOHCTUTYI[MOHHBIX yCTaHOBJIEHMH. Bo3HUKaroI1e HeCOOTBETCTBUS

MCXKAY 3aKOHOM H KOHCTHTYHHeﬁ JOJIZKHBI 00s3aTENbHO YCTPAHATBCA IMYTEM OTMCHBI WA

199 Hepcecany B.C. ®unocodus npasa. C.374-376.
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U3MEHEHMs 3aKOHA, Kak akTa 0ojee HU3KOIo YpOBHs, IIOCKOJbKY B HHOM Cllydae
3aKOHOJATEIbHOE PETyJUPOBaHUE CTAaHOBWJIOCH Obl BbIIIE KOHCTUTYLHMOHHOro. B Poccuiickoit
@®enepalii OpraHoM, IPU3BAaHHBIM OOHApPY)KMBATh M MCHPABIATH HECOOTBETCTBUE 3aKOHA
Konctutynun  sBnsercs ~ Koncrurymuonneni — Cyg, KOTOpBIM 1100 OTMEHSET
HEKOHCTUTYLIMOHHYIO HOpPMY, JINOO, BBIABIAS IHOMJIMHHBIA KOHCTUTYLMOHHO-IIPABOBOW CMBICI
HOPMBI ~ 3aKOHA, BHOCUT  COOTBETCTBYIOLIME  KOPPEKTUBBI B €€  HCTOJKOBaHUE
IIPaBOIIPUMEHUTEIIEM.

5. «llpaBo, BcTymmBIIEE B HaiuyHOE OBITHE B (hopMe 3aKOHA... CaMOCTOSTEIBHO
IPOTUBOCTOUT OCOOEHHOMY BOJICHHIO M MHEHHUIO O IpaBe U JOJDKHO ClieNaTh ceOs 3HAYMMBbIM
Kak BceoOliee. DTO MO3HaHUE U OCYLIECTBJICHHE MpaBa B OCOOEHHOM Ciy4Yae... MPUHAIICKUT

nmy6mmgHOi  BiacTH, cymy» il

Ora rereneBcKas XapaKTEPUCTHKA CYLIHOCTH CyJeOHOMN
JIeATEIbHOCTH eme B Oomiblied Mepe, 4YeM K OOIEeMy MpPaBOCYJUI0 OTHOCHUTCA K
KOHCTUTYLIMOHHOM IOPUCAMKIMH, Il KOTOPOH IIO3HAHME MPaBa, ONOCPEI0BAaHHOE €IMHUYHBIMU
HOpPMaMHM 3aKOHa U TIIOJOXXEHUSMU KOHCTUTYLIMH CTAaHOBUTCA HE TOJBKO CpPEIACTBOM
OCYILECTBIICHHS IPABOCY IUs1, HO 110 CYILECTBY IJIaBHOM LIEJIBIO I€ATEIbHOCTH.

IIpu ocymiecTBieHNN KOHCTUTYLIMOHHOTO KOHTpoJisi KoHncturynmonnsiii Cyz BripaBe, He
OrpaHUYMBAACH  IO3UTUBHBIMM  HOpMaMH  KOHCTUTynMM, pYKOBOACTBOBATbCA  TaK¥Ke
oOIIenpaBOBBIMA, B TOM  YHCIE€  MEXIYHapOJHO-NPU3HAHHBIMU  (TMPU3HAHHBIMU
MEXIyHApOJAHBIM COOOLIECTBOM) MPUHUIMIAMU U TOJOKEHUSMH, YTO B TOJHOW Mepe
COOTBETCTBYET HOBOM NpaBoBoi uaeonoruu KoHcTUTyuu, ujee rocnoJicTBa rnpasa, Npupoae u
Ha3HAYEHHIO TIPaBOBOIi rocyapcTBeHHOCTH L,

[IpMepoB MMEHHO TAaKOIro MOAXOAA K aHAJINU3Y NPOBEPSEMBIX 3aKOHOJATEIBHBIX HOPM,
To ectb korna Koncrurynumonnsiii Cyn Poccuiickoit ®enepauuu JenaeT BbBIBOJ O
KOHCTUTYLIMOHHOCTH B YCJOBHSIX OTCYTCTBHUSI HPSIMOIO KOHCTUTYIIHOHHOTO HOPMAaTHBHOIO
peryJIupoBaHUs, ONUPAsCh Ha MPABOBbIE MO3UIMH, C(HOPMYIHUPOBAHHBIE HA OCHOBE COOCTBEHHOM
UHTEpIpeTalruu O0MIKUX KOHCTUTYIIMOHHBIX MTOJIOKEHUH, TPUHIIUIIOB U IIEHHOCTEH MpaBa MOXKHO
MPUBECTU JOCTATOYHO MHOTO:

- JIMYHOCTh B €€ B3aMMOOTHOLIEHHSIX C TOCYJapCTBOM BBICTYNa€T HE Kak OOBEKT

rOCyJIapCTBEHHOM JIEATENBHOCTH, a KaK paBHONpaBHbINA cy0bekT (IToctanoBnenue ot 03.05.1995

Ne 4-17);

10 rezenw I'.B.@. ®unocodus npasa. C.257.
M Hepcecany B.C.®unocodus npasa. C.386-387.
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- PUHIIAIT COPa3MEPHOTO OTPAaHUYCHUS TIPaB U CBOOO/, 3aKPEIJICHHBIN B CTaThe 55-0i (yacTu 3)
Koncturynuu Poccuiickoit denepaliuu o3HavaeT, 4To MyOJuIHbIC HHTEPECH], IEPEUNCICHHBIC B
JTAHHOM KOHCTUTYLIMOHHOW HOPME, MOTYT OIpaBJaTh MPABOBbIC OIPAaHMYCHHS IPaB U CBOOO,
€CJIM OHM aJIeKBATHBI colMaibHO omnpaBaaHHbM LensiM (I[ToctanoBienue ot 13.06.1996 Ne 14-
11);

- 0011enpPaBOBOI KPUTEPHUI ONPENEICHHOCTH, ICHOCTH, HEJBYCMBICIEHHOCTH MIPaBOBOW HOPMBI
BBITEKAET U3 KOHCTUTYLMOHHOI'O IPUHLMIIA PABEHCTBA BCEX IEPE]l 3aKOHOM M CyJoM (4acTb 1
cratbu 19-oi1 Koncrurynuuu Poccuiickoit denepanun), MOCKOIbKY TaKO€ PaBEHCTBO MOXKET
OBITH 00€CIIEYeHO JIHINb MPU YCIOBUM €IMHOOOPA3HOTO TMOHUMAHUS W TOJIKOBAaHUS HOPMBI
Bcemu npaBonpumenutensiMu (ITocranosnenne ot 15.06.1999 Ne 11-I1);

- B T€X Cly4YasX, KOIJla KOHCTUTYLMOHHBIE HOPMbI IO3BOJISIOT 3aKOHOJATENI0 YCTAaHOBHUTH
OTpaHMYEHUS 3aKPEIIEMBIX MMHU IIpaB, OH HE MOXKET OCYILECTBJISATh TAaKOE PETyJUpOBaHUE,
KOTOpO€ MocsArayio Obl HA caMO CYIIECTBO TOTO WJIM MHOTO MpaBa U MPUBOAMUIIO ObI K yTpaTe ero
peanbHoro coaepxkanus (IToctanosnenue ot 30.10.2003 Ne 15-1T);

- NPUHUUI NOAJEP’KAHUS JOBEpUS TpaKIaH M IOPUAWYECKUX JIML K 3aKOHY U JEHCTBUIM
rocyJapCcTBa, BBITEKAIOMMNA U3 yacTu 1 ctathu 1, crarbu 2, yactu 2 cratbu 6, yactet 2 u 3
cratb 55 Kosctutynum Poccuiickoit ®enepauuu, npeanosiaraeT COXpaHEHHE pa3yMHOU
CTaOMJIBHOCTU IPABOBOTO PEryJMPOBAHUS U HEAOMYCTUMOCTh BHECEHHS IPOU3BOJIBHBIX
M3MEHEHUH B JCHCTBYIOLIYIO CHUCTEMY HOPM, a TakXe MPEeJOCTaBICHHE IpakAaHaM B clydyae
HEO0OXOJJUMOCTH BO3MOKHOCTH B TE€UEHUE PA3yMHOT0 MEPEXOJHOTO MEepHoJia aJlalTUPOBAThCS K
BHOCHMBIM u3MeHeHusM ([loctanoBnenue ot 24.05.2001 Ne 8-IT);

- mnockoibKy mnonoxxeHuss Koncrtutyumm Poccuiickoit ®@epepanuu  IpOSBISAIOT  CBOE
PeryIsITUBHOE BO3/IEHCTBUE KaK HEMOCPEACTBEHHO, TaK U MOCPEICTBOM KOHKPETU3UPYIOLIUX UX
3aKOHOB B OINPEEIIEHHON CHCTEME MpPaBOBOTO PETYJIMPOBAHUS, NMPUTOM B Pa3BUBAIOILIEMCS
COLIMATIbHO-UCTOPUYECKOM KOHTEKCTE, IIPABOBBIE MO3ULINH, copMyIHpOBaHHBIE
KonctutynuonnsiMm  Cynom  Poccuiickoit  ®Penepanuui B pe3ysbTaTe HHTEPIpPETALNH,
WCTOJIKOBAaHUS TeX WiIM HHbIX TnojoxkeHnid KoHerutynum Poccuiickoin  @enepannn
IMPUMEHUTEIBHO K IPOBEPSIBIIEMYCS HOPMAaTMBHOMY AaKTy B CHCTEME IPEXHEro MpPaBOBOTO
pPEryJIupOBaHUs U UMEBLIEH MECTO B TO BPEMsI KOHCTUTYLIMOHHOM MPAKTUKU, MOTYT YTOUHSATHCS
100 U3MEHSTHCS, C TeM, YTOOBI aeKBaTHO BBISIBUTH CMBICI T€X WJIM WHBIX KOHCTUTYIIMOHHBIX
HOpM, UX OYKBY U JIyX, C Y4ETOM KOHKPETHBIX COLIMAIbHO-TIPABOBBIX YCIOBHM UX peayn3alui,
BKJIIOYasi U3MEHEHUsI B cucTeMe IpaBoBoro perynupoBanus (Ilocranoienue ot 21.12.2005 Ne

13-10);
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- MpaBO NPUHUMATh Y4YacTHE B MPSMBIX BbIOOPAX BBICIIETO JOHKHOCTHOIO JHIA CyObeKTa
Poccuiickoiit @enepanyu (pyKOBOAUTENS BBICIIETO WCIOJIHUTEIBHOIO OpraHa rocyJapCTBEHHOMN
BiIactd cyowekta Poccuiickoit ®epepaumu) U ObITh W30paHHBIM Ha ATy JOJDKHOCTH HE
3aKpEIUICHO B KAYE€CTBE KOHCTUTYLIMOHHOTO mpaBa rpaxiaanuHa Poccuiickoit @enepaunun. Her
TAaKOro IMpaBa M B 4YHUCIE TeX OOIIENPHU3HAHHBIX MpaB M CBOOOJ 4YellOBEKa U TpaKIaHHUHA,
kotopeie B Konctutyuum Poccuiickoit denepanuu He Ha3BaHbl. Takass BO3MOXKHOCTB ISt
rpaxnan Poccuiickoii @enepanuy ¥, COOTBETCTBEHHO, BEIOOPHOCTH BBICIIUX JOKHOCTHBIX JIUIT
cyobekToB Poccuiickoit denepanuu paHee npeaycMarpuBaiucs OeaepanbHbIM 3aKOHOM OT 5-T0
nexkadbps 1995-ro roma "O mnopsake ¢opmupoBanusi Cosera denepaunuun DenepaibHOTO
Cobpanust Poccuiickoit ®denepauuun"... He umes HenmocpencTBEHHOTO KOHCTHTYIIHOHHOTO
3aKpeIvieHusl, 3Ta BO3MOXXHOCTh II0 CBOEMY HOPMATHBHOMY COJEP)KAHHIO HE SBIISICTCS
HEOOXOJUMBIM JJICMCHTOM HH KOHCTUTYIIMOHHOTO TIIpaBa TpaxkIaH U30MpaTh W OBITh
n30paHHBIMU B OpraHbl TOCYJapCTBEHHOM BIACTH, HU MHBIX KOHCTUTYLIMOHHBIX MPaB, TAKUX KaK
npaBo rpaxiaaH Poccuiickoit denepanuu Ha ydacThe B YINPABICHUHU JI€JIaMU TOCYyAapCcTBa U
paBO Ha JOCTYN K TOCYIapCTBEHHOW CiTyxk0e, 3aKperuieHHbIX craThed 32-oif KoHctuTynuu
Poccuiickoit deneparuu (ITocranosnenue ot 21.12.2005 Ne 13-I1);

- B CHJIy MPE3YMIIIUU JOOPOCOBECTHOCTH U PAa3yMHOCTHU JEHCTBUI KOHCTHUTYIIMOHHBIX OPTaHOB,
— TpeIroyiaraeTcs, 4YTo, OCHOBBIBASICh HAa OOIIMX HHTEpecax MpHU OCYIIECTBICHUU TAHHOTO
MOJIHOMOYHST (OOBSABIAT, aMHUCTHIO), ['ocymapcTBeHHas Jlyma HE MOXET BBIXOAUTH 3a
KOHCTUTYIITMOHHO OOYCIJIOBJICHHBIE MpEIeNbl MPEAOCTABICHHOTO €W IIMPOKOTO YCMOTPEHUS,
ompejenseMble, TMpeXAe BCero  OOIIENPaBOBBIMH  NPUHIMINAMH, OOS3aTENbHBIMH B
neMokpatudeckoM obmiectBe. CorlacHO yKa3aHHBIM MPUHIIUIIAM HE OTBEUYano Obl, B YaCTHOCTH,
MpUPOJIE U TIPEAHA3HAYCHUIO aKTa 00 aMHUCTHH CO3JaHUE UM YCJIOBHM JJii OCBOOOXKIEHUS OT
YrOJIOBHOW OTBETCTBEHHOCTH 3a JESHUS, COBEpIIAaeMble TIOCiie OOBSBICHHUS aMHHUCTHH,
MOCKONIBKY 9TO TMPOBOIUPOBAJO OBl COBEpIIEHHWE TMPECTYIJICHHH U JUIamo Obl HX
NOTEHIMAIBHBIX KEPTB 3alIUThl. AMHHCTHS HE MOXET OCYIIECTBISATHCS B OTHOLICHUU
WHIUBUIyATbHO OMPEIEICHHOTO Kpyra JIHIl, TaK Kak 3TO ObUIO OBl MPHUCBOEHHWEM BJIACTHBIX
MTOJTHOMOYHH, BO3JI0’KEHHBIX Ha JIPYyTMe KOHCTUTYIIMOHHBIE OPTaHbl, BKJIFOYAs Cy/IeOHYIO BIIACTb.
Henomyctumo co3manue ¢ MOMOIIBI0 aMHHUCTUU YCIIOBUH ISl OCBOOOXKACHHSI OT YTOJOBHOM
OTBETCTBEHHOCTH TE€X JIMIl, KOTOpPBhIE YYaCTBYIOT B MPHUHITHH pEIIeHUs 00 OObSIBICHUU
aMHUCTUHM, YTO B CHJIy IIHPOKOH IO CBOEH TPHUPOJAE TUCKPEIIMOHHOCTH JTaHHOTO
KOHCTUTYITMOHHOTO  TIOJITHOMOYMSI  SIBHO TPOTUBOPEUYMIIO OBl HJESAM  CIPaBEIJIUBOCTH

(IToctanosnenue ot 05.07.2001 Ne 11-IT).
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ITonaraem, 4yTO NPUBEAECHHBIMU IIPUMEPAMHU MOKHO OIPAaHUUYMUTHCA, XOTS UX MOKHO OBLIO
OBl IPUBOJUTH U JAajiee, MOCKOJIbKY ITOYTH B KaXKIOM CBOEM IIOCTAaHOBJIEHMM, a HEPEAKO U B
«TO3UTHBHBIX» ompenenenusx Koncrutymmonnsiii Cya npuOeraer K BBISIBICHHIO HE TOJBKO
OyKBaJIBHOI'O CMBIC/IA KOHCTUTYLIMOHHBIX IIOJIOKEHHHM, HO M CMBbICIA, BBITEKAIOIIEIO U3 MX
TOJIKOBaHMs, B TOM YHCIIE UCXOAsS U3 CUCTEMHOM CBsA3M HOpM KoHcTuTynmu, a Takxe oOLIero
TIOHUMAHHS 1IPaBa U ero IPHHIUNOB?. DT0 MOATBEpkAAET U HO3UIMS U3BECTHOTO HEMEIKOTO
KOHCTUTyLMOHanucTa baxypel, koTopslid, cuntaer, 4ro KoHctutyuuonHslii Cya «HE TOJBKO
KOHTPOJMPYET COOJIOAECHHUE KOHCTUTYLIMH, HO M BBICTYNAeT KakK HHTEpIpeTaTop Hauboisee
(byHIaMEHTaJIbHBIX IPAaB HE3aBUCUMO OT UX SKCIUTULMTHOTO BBIPAKEHUS B TEKCTE KOHCTUTYLIUU
¥ B 9TOM CMBICJIE — KaK TBOPEI] JKUBOTO KOHCTUTYIIHOHHOTO mpaBa»’ L3,

Kak M0oxHO 3aMeTUTh B XOJ€ OCYyILIECTBIEHUs HOpMOKOHTpouis Konctutyunonusiii Cyn
oOpariaercsi, IpexJe BCEro, He K TEKCTyaJlbHOMY COJEp)KAHUIO IOJIOKEHUH KOHCTUTYLMU U
IPOBEPSAEMBIX HOPM 3aKOHA, a K UX pPEeaIbHOMY IIPaBOBOMY U COLIMAIBHOMY CMBICIY, UTOOBI yKe
Ha OCHOBAHUU JTOT'0 IIEPEUTH K UX COIOCTABIICHHIO U K OIIPEACICHUIO MepbI cooTBeTCTBUA. [Ipn
3TOM, YTO 0OCOOEHHO Ba)KHO OTMETHTb, CMBIC aHAJIM3UPYEMBIX KOHCTUTYIIMOHHBIX ITOJIOKEHHH,
KaKk TpaBUIIO, YTOUHSETCI M KOHKPETH3UPYETCS uYepe3 ONOoCpeloBaHHE OOBEKTUBHBIMHU
INPUHIUIIAMU TIpaBa, KOTOPbIE ITOHUMAIOTCS KaK TaKUE INPUHIUIIBI, KOTOPBIE JIEXKAT B OCHOBE
«KOHCTHTYITHOHHOTO CTPOSi COBPEMEHHBIX JeMOKpaTuiintl4,

MHorue u3 3TUX NPUHLUIIOB (IPaBOBOTO TOCYAAapCTBa, JAEMOKpAaTHM, pa3JeleHUs
BJIACTeH, COLMANBHOIO roCy1apCTBa, HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH, BBICIIEH IIEHHOCTH
4eJ0BeKa, €ro MpaB M CBOOOJ, CTpeMJIEHHs K OOECIedYeHHIO OJaromnoiydus M HpOIBETaHUS
Poccun, oTBeTcTBEHHOCTH 3a cBOIO PoauHYy mepen HbIHEIIHUM M OyIyIIMMHU MOKOJIEHUSIMH U
JIpyTue) HEMOCPEJICTBEHHO TOJIbKO Ha3BaHbl B KoHcTutymmu Poccuiickoit denepanuu, HO He
HAITOJIHEHBI ICHBIM HOPMATUBHBIM COLCPKAHUEM.

OOpamasicb K BOIPOCY MOHUMAHHS YKa3aHHBIX KOHCTHUTYIIMOHHBIX MPHUHLUIIOB, CY/bs
Koncturynunonnoro Cyna Poccuiickoit @enepannu [.A.['amxues, riry0oko mo3HaBIIMA Ha

COOCTBEHHOM OIBITE BCE SBHBIE U CKPBITBIC TPYAHOCTHU M PAAOCTH TAaKOIro IIO3HAHUA ITpaBa,

OTMEYAcCT, 4YTO «KaXXIBIM U3 HUX (KOHCTI/ITYI_II/IOHHBIX MPUHIUIIOB — .HI/I) — OTO TaMHCTBO, U

112 Hano YUYUTBIBATH, YTO YKA3aHHOC MMOHUMAaHUEC, CTPEMACH OBITH O6BCKTI/IBHBIM, BC€ JX€ BCErja HOCHUT II€4aTh
CyOBEKTHBHOCTH B CHIIy CBOETO KOHKPETHO-HCTOPHYIECKOTO XapaKTepa.

113 Badura P. Verfassung und Verfassungsgesetz//Festschrift fuer Ulrich Scheuner zum 70. Geburstag. B. 1973. S.
34 ff. (mutupyercs mo: Yemeeprun B.A. Yka3s. pabora. C.129).

114 Cwm.: 3opwrun B.J1. Poccus u Koncrurymus 8 XXI Beke. M., 2008. C.138.
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IIOTOMY, KaK BC€, YTO UMECT TAMHCTBCHHYIO IIPUPOAY, OHHU CTOJIb HHTCPCCHBI. HeﬁCTBHTeHBHO, a
KaKOBO HOPMATUBHOC COJACPKAHHUEC KaXIAOI'0 M3 OTHX l'IpI/IHHI/Il'IOB‘.7 BI/II[I/IMO, 9TO MHOXKCCTBO
Pa3yMHBIX IIpaBUJI, UMIICPATHUBOB, BGHGHI/Iﬁ, KOTOPBIC BBIABJIAKOTCA B ITPOLIECCE HpaKTI/IHGCKOﬁ

15 B cBssu ¢ atEm

NeATeNbHOCTH BCEX BETBEH BJIACTH, HO, MPEXJIE BCEro — cCyneOHOM»!
HECOMHEHHBIM HHTepec mpelcTaBisier (4yeMy M TocBsimieHo uccienoBanue [.A.I'amxuena)
paccMOTpeHHe TOro OOoraToro HOPMATHBHOIO COAEpKAaHHUS KOHCTHUTYLUOHHBIX NPUHIUIIOB,
KoTopoe yxe BbisiBII KoHnctuTynonuslit Cya B CBOMX PEIICHUSIX.

6. TakuMm 0Opa3oM, MOKHO 3aKIIFOUNTh, 4T0 KoHcTuTyninoHHslid Cya, B Y6 MPEPOTaTUBHI
BXOJUT B LEISIX OCYLIECTBICHUS HOPMOKOHTPOJSA aJCKBATHOE PACKPBITUE CMbICIA
KOHCTUTYLUMOHHBIX TPUHIUIIOB U UHBIX MOJIOKEHUH OCHOBHOIO 3aKOHA CTPaHbl, ICXOJUT KaK U3
comepxanus camod KoHcTuTynuu, BKIIOYash HOPMATUBHYIO CHUCTEMY BCEX €€ pas3/ielioB U
npeaMOyJTbl, OOIICTPU3HAHHBIX PUHIUIIOB H HOPM MEXKIYHAPOIHOTO MpaBa, TaK M U3 aHAIH3a
O00BEKTHUBHBIX 3aKOHOMEPHOCTEH COIIMAIBLHOTO Pa3BUTHUS OOIIECTBA, KOHKPETHO-UCTOPHUIECKOTO
MOHMMAaHUA CYIIHOCTH UJEH CBOOOJBI, PABEHCTBA U CIPABEIJIMBOCTU, TO €CTh COBPEMEHHOT'O
MO3HAHUS HJICH TIPaBa B TEPMHUHOIOTHH (pritocodoB paBa.

DT0 03HAYAET, YTO, MMO-CYIIECTBY, pa3pbiB MEXKy IIpaBoBeIeHUEM U (rutocodueii mpasa
B MIOHMMaHUU MPEAMETOB dTUX HAYYHBIX TUCIUIUIMH U UX METOIOJOTUHU, KOTOPBIA (haKTUIECKU
npousomien Ha pybexe XVII-XVIII croneruit, mpuen B XX croleTuu K BO3HUKHOBEHUIO
KOHCTUTYIITMOHHOM FOCTHIIMH, KOTOpas B MPAKTHYECKOM ILJIaHE TO-CYIIECTBY CTajla 00pamiaThes
K PacCMOTPEHHUIO 3aKOHA CKBO3b MPU3MY OIIEHKH MEPHI OCYIIECTBJICHHS B HEM HJEH TpaBa, U
BBIHOCUTBH BEPAUKTHI MO MOBOAY TOTO, HACKOJIBKO 3aKOH COOTBETCTBYET MpaBy B cebe, TO €CTh
MpaBy B €r0 CYIIHOCTHBIX XapaKTEPUCTHKAX.

B cBs3u ¢ atim xoten O0b1 cornacuthes ¢ Mbicabio [1.J[.bapen6oiima, coracHo KOTOpoit
«KOHCTUTYIIMOHHBIC UCAIBI MOTYT U JOJDKHBI OBITh OCYIIECTBICHBI. 1 3TO mpou3oiiger, korga
¢bunocodsl nmpaBa CTaHYT KOHCTUTYLHOHAIUCTAMH. .., & IOPUCTHI-KOHCTUTYIIHOHAIUCTHI CTaHYT
¢dunocodamu mpaBa. ITOT KHEBO3MOXKHBIN pealli3My» HaIIEro U OYIyIero BpeMeHH, OCHOBaH, B
TOM uHCIe M Ha Mesx, oTKpeITEIX Mmmanymnom Kantom»!!®. Borock, uTo cpokm Hamrero
MpUOJIMDKEHNUS K KOHCTHUTYIIMOHHBIM HJieajlaM MOTYT 3aTSHYTbCS, HO BCE K€ €CTh MOMEHT
HECOMHEHHOMN PEaIMCTUYHOCTH B BBICKA3aHHOM HAJEXKJE, PEaTUCTUYHOCTh, KOTOpas CBsA3aHa C
TeM, 94T0 KOHCTUTYIIMOHHBIN CyJ] CTPEMHUTCS OBITh MHCTUTYIIMOHATIBHBIM (riiocodoMm mpaBa B

nyxe 3anoxeHHod Kantom u Ierenem Tpagumuu ¢unocockoro moHUMMaHus MpaBa, MBITAsCh

115 Faoocues I'.A. KOHCTUTYIHOHHBIE PUHIUIIBI PHIHOYHON 3k0HOMHUKH. M., 2002. C.8.
118 Bapen6oiim I1.J1.//O4epKkn KOHCTHTYIIMOHHOM SKOHOMHEKH. 23 okTsi6ps 2009. M. 2009. C.27.
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OpraHu4Y€CKU COCIHUHATH OJOTOT IOAXOd C FJ'IY6OKI/IM OPUIUKO-AOIrMAaTUYCCKUM aHaJIu30M

3aKOHOAATCIIbHBIX HOJIO)I(CHHI;'IllY.

Cepresuun Cepreii JIbBoBHY

Cosemnux Koncmumyyuonnoeo Cyoa Poccutickou @edepayuu, npogheccop, 0.10.H.

KOHCTI/ITYIII/IH H €€ HIIOCTAaCH B MIPAaBOBOM 1ocyaapcrne:

HEKOTOPLIC ACIICKTbI q)HJIOCO(l)CKO-HpaBOBOFO OCMBICJICHUSA

1. ®unocodus mpaBa npeacTaBIsieT cOO0KW METaHAyKy, COBOKYITHO€ MHTEIPUPOBAHHOE 3HAHME,
MMPU3BAHHOC K U3YUYCHHIO NPCACIBbHO IMUPOKOTO C TOUKHU 3PCHUA OXBaTa IPAaBOBLIX SIBJIEHUU U
IpOIecCOB OOBEKTa. YKa3aHHBIM OOBEKT MOXKET OBITh C HW3BECTHOM JIOJIEH YCIOBHOCTH
0003HaueH KaK MHp TpaBa. Takoi MIMPOKHIA MOIXO/ MO3BOJISET, C OJJHOW CTOPOHBI, YIITyOJIATHCS
B IIPOIECCE HAYYHOTO MTO3HAHUS K OOIIECCTBEHHBIM OCHOBAM, UCTOKaM IpaBa (€ro UCTOYHUKAM B
buI0CcOPCKO-MPAaBOBOM, a HE B CIEIUAIBHO-IOPHINYCCKOM 3HAUEHUU) U, C JIPYrOl CTOPOHHI,
BO3BpaliaTbCA B COLUAJIIBHYKO MATCPUIO, BbIACHAA O6HI€CTBCHHI)I€ PE3YJIbTAThI HeﬁCTBHﬂ
IOPUAMYECKUX MEXaHHM3MOB VYK€ 3a paMKaMH CIeluaibHO-TpaBoBoro  ((opmanpHo-
JOTMaTHUYECKOT0) aHallu3a HOPMOpEeaTH3allui B KOHKPETHOM MPAaBOOTHOIIICHHUH.
CooTBeTcTBEHHO, (PMIOCOPCKO-TIPAaBOBOM MOAX0J K uccheaoBaHuio KoHCTUTYIMN
npeamnojgaractT M3yucHUC MHpa KOHCTI/ITYIII/II/I B MPCACIbHO HMIMPOKOM OXBATC PA3JIMYHBIX €TI0
MPOSIBIICHUH, KOTOPHIE BMECT€ C TE€M MOTYT OBITh CBEIEHBI K JBYM OCHOBOIOJATaroIIuM
«KOHCTUTYIIHOHHBIM COCTOSTHUSIM» 0O01IecTBa. Bo-mepBbiX, peub UAET O KOHCTUTYLHOHHOU
HOPMEC B IIMPOKOM IMOHUMAHHUU q)eHOMeHa (He B CMBICJIC KOHKPETHOT'O IIpaBUjia IMOBCACHUS B
KOHCTUTYLIMOHHON cdepe, 3aUKCUPOBAHHOTO B KOHCTUTYIIMOHHOM TEKCTE, a B CMbICIE
«OOIIIECTBEHHOTO COCTOSHUSI KOHCTUTYLIMOHHOW HOpPMalbHOCTWY»). [lpudem HopmanbHOE
COCTOSTHUE KOHCTUTYIIMOHHOW MaTepuH TMpeArnoiaraeT Kak ee CTaTHYeCKUi cpe3, TO ecCTh

HEMMOCPECACTBCHHYIO COBOKYIMIHOCTH HOPM W MPHUHOUIIOB KOHCTI/ITYI_[I/II/I, KaK IOKYMCHTAJbHO

117 B macTosimieil cTaThe Mbl PACCMOTPENIH JIMIIE OOLIME BOMPOCH COOTHOMIEHUS (PUIOCO(CKOTO U IOPUINIECKOTO
MOAXOIOB K aHaJIM3y 1paBa, 3aTparuBas JUIIb B CAMON HE3HAYMTEIbHOW Mepe CYIIHOCTHBIN aceKT IpoOIeMbl
NMoHMMaHuA npaBa. Ho, KOHEYHO ke, 3TOT, BTOPOIl aCHIEKT pacCCMOTPEHHMS 3aCiTy’KUBaeT 6oipmiero BHUManua. OH
MO3BOJIMJII OBI, HATIPHIMEP, IPOBECTH TIO3HABATEIHHO TUIOIOTBOPHOE CPaBHEHHE MEXIY IpoOIeMaMu, BOSHUKIINMHI
BO B3TJISIIaX Ha MpeIMeET MPaBOBEACHUS U (UIOCO(UH MpaBa, ¥ ITyOOKUM METOJOIOTHIECKIM KOH(INKTOM,
COITyTCTBOBABIIIMM Pa3BUTHE JIOTUKH (€€ AUAIEKTUIECKOI 1 O3UTUBUCTCKOI BEpCHii), U B paMKaX KOTOPOTo OBIIIO
OBl OYEHP MHTEPECHO PACCMOTPETH MPABO C TOUKU 3pEHUS GMIOCOPCKON KaTETOPHH «HICATBHOE» KaK ero MOHUMA
3.B. nserkoB. XoTenock ObI HAAEATHCS, YTO PACCMOTPEHHEM BCEX ITHX BOIPOCOB 3aMHTEPECYIOTCS
npodeccronanbHble HUIOCO]EI.
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dbopManu30BaHHBIX, TaK U BHOBb BBIBEJICHHBIX B KOHTEKCTE KOHCTHTYI[HOHHOTO
MIPABOIPUMEHEHHSI B MIPOIECCE JIEATEIHbHOCTH KOHCTUTYLUMOHHBIX CYZOB, TaK M JUHAMUYECKUI
Cpe3, UHBIMH CJIIOBAMHU KOHCTUTYLIMOHHYIO ITPaBOPEATIU3AIIUIO.

Bo-BTOpBIX, HENB3s HE BUICTH U JPYTYIO, «OOOPOTHYIO», CTOPOHY HIIOCTacH MHUpa
KoHcTuTyluu, KOTOpYyI0 MOMKHO OXapaKTepH30BaThb KaK KOHCTHUTYIMOHHYIO aHOMAJHIO,
CBS3aHHYIO C COCTOSIHHUEM pa30aJlaHCHPOBAHHOCTH KOHCTUTYIIMOHHO-TIPABOBOM CHCTEMBI, CO
chepoil  KOHCTHTYIMOHHOH  TNPaBOHAPYIIAEMOCTH, C  CHUTyalUsIMA  BO3HUKHOBEHUS
HOPUINYCCKOIO CIIOpa KOHCTUTYIIMOHHOTO YPOBH, KOTOPBIC Tpe6yIOT BKIIFOYUYCHUA CIICHUAJIBHBIX
rOCy/IapCTBEHHO-TIPABOBBIX ~ MEXAaHHW3MOB,  HAIllPaBJICHHBIX HAa  TMpPUBEJACHUE  JaBIlIeH
(byHKIIMOHATIBHBIA cOOM KOHCTUTYLIMOHHO-TIPABOBOM CHUCTEMBI B COCTOSIHHE OPHIUYECKOTO H
COIIMAIIbHOTO PaBHOBECHS, TO €CTh Ha pa3pellieHHe KOHCTUTYIIMOHHO-TIPABOBOTO criopa. B
MOCJIEIHEM CJydae, TakuM o0Opa3oM, pedb HJAET O KOHCTHUTYIHOHHOW IOPUCAUKIINU,
pean3yeMoii MocpeaCTBOM OCOOBIX HHCTUTYTOB KOHCTUTYLIMOHHON FOCTUINH.

2. KoHcTuTynMoHanmM3M B €ro COBPEMEHHOM HAay4YHOM IIOHMMAaHUHU MPEIoJiaraet
HaJIMYME JIByX COCTABJSIONIMX — IIPAKCUOJIOTMYECKON U MUPOBO33pEeHUECKOM. B nepBom ciyuae,
Korga Mbl BEACM pC€Yb O KOHCTHTYHHOHHOﬁ MMPAKCHUOJIOTUH, MO CYHWCCTBY HUMCCTCA B BHUAY
npeIMeT KOHCTUTYIIMOHHOTO TIpaBa Kak o0co0Oi oOTpacieBoil IOpUIMYECKOW HayKw,
MPEJICTABISIIONIEeH COOON IEIOCTHOE Y4EeHHE O KOHCTHTYIMU B €QUHCTBE COCTABISIOIIUX €r0
CTPYKTYPHBIX 3JICMCHTOB. HpI/I 9TOM TJIaBHBIM MPEAMCTHBIM BOIIPOCOM B HJAHHOM KOHTCKCTC
CTaHOBUTCA HpO6J’ICMaTI/IKa MEXaHU3MOB JICTajIu3alluu U HOCJ'IGI[}H—OHIGﬁ JIEruTUManun
rOCyJJapCTBEHHOM BIACTH U €€ UHCTUTYTOB.

HeoOxomumMo B 3TOW CBsA3M OOpaTUTh BHUMAaHHE HA BAXKHOCTh OMpPEIEICHUS
OCHOBOIIOJIATalolero BEKTOpa Hay4yHoro aHanusza. M 37ech Henb3s HE MNpHU3HATh, 4YTO B
paccMaTtpuBaeMOM paKypce KOHCTUTYLMOHAJIW3M, TaK WA HWHA4Ye, HE MOXKET HE HMETh
HAI[MOHAJIbHYIO TMpUBA3KY. [lOCKONBKY OTeuecTBEHHas MpaBOBas CUCTEMa HE MOXKET OBITh
BBIPBaHA M3 KOHTEKCTa KOHTMHEHTATBHOW MPABOBOWM CEMbH C UCTOPUYECKU MPUOOPETCHHBIMH U
JO0CTAaTOYHO SAPKO BBIPAXKCHHBIMU IIPU3HAKAMH POMaHO-TCPMAHCKOI'O CBOﬁCTBa, IMOCTOJIBKY
ynOMﬂHYTBIﬁ I/ICCJ'IGJIOBaTeJ'H)CKI/Iﬁ BCKTOP HEC MOXKCET OLITH HWHBIM, YCM 3aKOHOAATCIBHO
(JIeTMCTCKM) OpPUEHTUPOBAHHBIM U JOCTATOYHO JKECTKO CBSI3aHHBIM C TOCYAapCTBEHHO
oOpazyromM  (TOCYJapCTBEHHO  OOECMEYHTENbHBIM) HAyaJoM T[paBa, B IEIOM, U
KOHCTUTYUHMOHHOTO IIpaBa, B YaCTHOCTH. O)IHaKO HEAOCTATOYHOCTH TAKOI'0 BUJCHUA B paMKax

bunocodcko-mpaBoBOro MOIX0a MIPEICTABIACTCS OYEBUTHOM.
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Heo6xonuMocTh OCMBICIIEHHS] MPUHIMIIOB BEPXOBEHCTBA IpaBa B KauyeCTBE CHUCTEMHO
3HAYUMBIX IJI aJ€KBaTHOIO NOHMMaHHMA Mupa KOHCTUTyLMH IpennoyiararoT Takxke APYrou
BEKTOP KOHCTUTYLIMOHHO-TIPABOBBIX MCCIEAOBAHNUN, KOTOPHIN OXBAaThIBAET TAKIKE MUP «KHUBOII»
KoncTuTynuu, paccmaTpuBaeMblii Jake HE CTOJIBKO B PAKypce COLIMOJIOTMYECKOTO
NO3UTUBU3MA, TO €CTh HM3YUYCHMsI PEaJbHOM JKU3HM (COLMANBbHOM MNPaKTHKH peaau3aliiu)
KOHCTUTYLIMOHHBIX HOPM, CKOJIBKO B KOHTEKCTE IOPUCIMKIMOHHOW IEATEIBHOCTH OPraHoB
KOHCTUTYLIMOHHOM IOCTULMH, B CBS3M C YE€M B YKa3aHHOM IUIOCKOCTH KOHCTUTYL[MOHAIU3M
TEpsieT KECTKYI0 TMPUBSA3KY K HAlMOHAJBHOW IIPAaBOBOM CHCTEME, MOJdy4as peabHYIO
BO3MOYKHOCTbh MHTEJUIEKTYaJIbHOI'O 00OraleHus OTe4eCTBEHHOIO KOHCTUTYIIMOHAIM3MA 33 CUeT
UCCJIEOBATEIbCKUX JOCTH)KEHNN B IO3HAHUM MHBIX IIPABOBBIX CUCTEM.

3. C yderoM TOro oOCTOATEIbCTBA, YTO HE TOJIBKO, & B ONPEAEICHHBIX CIy4yasiX U He
CTOJBKO OYyKBa, CKOJIbKO pe€aJlbHOE COLMAJbHOE HAlOJIHEHUE KOHCTUTYLIMOHHBIX HOPM,
OPUHIUIOB,  KOHCTpYKUMH  («ayx»  KoHcTurymum) — sBIsieTcst  OCHOBOW — IPaBOBOM
roCyJJapCTBEHHOCTH, HA IOBECTKY JHS BBIXOIUT MNpoOieMa aKTyaau3alMuu («O0KUBICHUS»)
neiictyromeii  Konctutynum kak (HOpMalbHO-IOPUANYECKOTO HCTOYHUKA OTPAHUYECHHOTO
KOJIMYECTBA KOHCTUTYI[MOHHBIX HOPM.

Konctutynus Poccuiickoit @enepanuu HE MOXET paccMaTpUBaThCcsl B KauecTBE
3aCTBIBLIETO HOPUIMYECKOrO NMaMATHUKA. B NpPOTHBHOM cCilydae CyIIECTBYET peajlbHas yrposa
CYLLIECTBEHHOTO CHMIKEHHUSI YPOBHA JIETMTUMHOCTH KOHCTUTYIIMM Kak IoOKa3aTesis HapOJIHOTO
(HaIIMOHAJIBHOTO) TPU3HAHUS, OA00peHus, JoBepus K OCHOBHOMY 3aKOHY B OOIIECTBEHHOM
CO3HaHUU (OOBIIEHHBIHN, OpJMHAPHBIN, YPOBEHb KOHCTUTYLIMOHHOTO ITPABOCO3HAHUA).

B To e Bpems, eciu He OyIeT aJeKBAaTHOM COBPEMEHHBIM OOIIECTBEHHBIM
NOTPEOHOCTAM aKTyaIU3alMi KOHCTUTYLIMOHHOIO TEKCTa, HEM30EKHBIM CTaHET BOZHUKHOBEHHUE
npobisieM pean3aliid KOHCTUTYIIMOHHBIX HOPMATHBHBIX IMOJIOKEHUH B MPaBONPUMEHUTEIBHON
npaktuke. [log GonbIIMM BOIPOCOM OKaXKETCS PEealbHOCTh, KU3HEHHOCTh KOHCTHTYIIMOHHOM
HOpMBI O mnpsMoMm jedctBuM Koncturynum (ctatbs 15). Ilpu sToM  BBIXONAIIMBaHUE
HOPMAaTHUBHOTO COJIEP)KaHUS YKa3aHHOW HOPMBI, IPEBpallleHue ee B MyCTYI0 JAeKiIapaiuio Oyner
HanpsIMyl0  CBS3aHO C TOHIKEHHEM KOHCTUTYLIMOHHOTO TIPAaBOCO3HAHUS B  cpelne
paBONPUMEHHTENEH, TPEXJIe BCEr0 B CUCTEME T'OCYJapCTBEHHOH CIIy>KObI, B 60jiee HIMPOKOM
IUIaHE — B CHUCTEeME TOCYJapCTBEHHOro ammapara (mpoecCHOHAIBHBIH  YPOBEHBb
KOHCTUTYLMOHHOT'O IIPABOCO3HAHUS).

OueBHIHO, 4YTO HeyBakeHME K KoOHCTUTynMM — sBJIeHHE BechbMa ONAcHOE Kak B

KOHKPETHON COLIMaJIbHO-9)KOHOMMYECKON CHUTyallud, Tak M B OTAalieHHOW mnepcrekTtuBe. C
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HeyBakeHUs: K OCHOBHOMY 3aKOHY HAayMHAaeTCs MOBEPXHOCTHOE, HECEPbE3HOE OTHOIIEHUE K
OpIMHAPHOMY 3aKOHOAATEIbCTBY, CTAHOBHUTCS MPOOJIEMAaTUYHON €ro HaJJexalas peaan3aus.
B ycnoBusix jke JOCTaTOUYHO HU3KOTO YPOBHS 3HAHHSI JOTMBI IIpaBa HACEIEHUEM, COTIPSHKEHHOTO,
K BEJTMKOMY COXaJICHHIO, C OTEUECTBEHHBIM — HEJBYCMBICICHHO HECEPbE3HBIM — OTHOLICHHUEM K
TakuM a30y4YHBIM cIlloco0aM MpaBopealn3aluy, Kak COONIOJICHHE 3allpeTOB U HCIIOJIHEHHE
MO3UTUBHBIX 00S3aHHOCTEH, C TPAAUIIMOHHONM YCTaHOBKOM JTMOO Ha naccuBHO-UHAU(DepeHTHOoe
(MoTuBamusi — coOironato, n60 mHaye OyAy HakazaH) TUOO HAa MapruHaIbHOE (MOTHUBAIUS —
co0irofar0, HO Hapylly TOpH TIEpPBOM K€ BO3MOXKHOCTH) TIOBEJECHHUE B MPaBOBOU cdepe,
OMACHOCTh Pa3MbIBaHMSI KOHCTUTYIIHOHHO-TIPABOBBIX OCHOB, a Jajiee — U COOCTBEHHO MPABOBBIX
OCHOB IIPaBOBOM T'OCYJaPCTBEHHOCTH, — CTAHOBUTCS JIOBOJIBHO BBICOKOH.

OO0miecTBO M TroCynapcTBO 00si3aHBI BBIPAOOTATh JEHCTBEHHBIC OOIIECOIMATbHBIE M
CHENHATBHO-IOPUINYECKIE MEXaHU3MBI, I03BOJISIONINE, C OJHOW CTOPOHBI, J€3aByHPOBATH
nedeKTbl KOHCTUTYIIHOHHO-TIPABOBOTO CO3HAHUA U, C APYTOil CTOPOHBI, 00ECIIEYUTh PeaTbHYIO
sauuty Kouctutynuu. Ilpu 3TOM mMeercs B BHAY KaK HOPMATUBHBIM TEKCT, TaK U €ro
COLMAIBHOE — pealibHOE, aKTyAIIM3UPOBAHHOE IPUMEHHUTENBHO K TAHHON KOHKPETHOW CUTYAIHH,
YPOBHIO pa3BUTHUS W KAYECTBEHHBIM XapaKTCPUCTHUKaM OOIISCCTBCHHBIX OTHOIICHUH, —
coJiep>kaHue (B U3BECTHOM CMBICIIE — «oKHUBash» KOHCTUTYIIHS).

HauOonee cymiecTBeHHYI0, €CIM HE ONPEAEIAIONIYI0, POJb B MEXaHHU3ME OXpaHbl
Koncturynun urpaer cynebHnas cucrema. [Ipeacrasnsiercsi, uTo cyasl oOmieid U apOUTpakHON
IOPUCIUKIINH B Cllydae OOHAPYKEHHsI TPEAIOIaraéMoro HeCOOTBETCTBUS IPUMEHEHHOTO JINOO
MOJIeKAIEr0 MPUMEHEHHUIO B KOHKPETHOM Jlenie 3aKkoHa KOHCTUTYINH AOKHBI O0Jiee akKTUBHO
MCIIOJIb30BaTh MIPAaBO Ha OOpalleHe MPU paCCMOTPEHUH YKa3aHHOTO Jiesia B JTF000H MHCTAHIIUU C
3arpocoM B KoHcturynnonssiii Cyn (¢ 0JHOBpEMEHHBIM ITPHOCTAHOBIEHUEM TPOU3BOJICTBA TIO
JIeJTy WM UCTIOJIHEHUS BBIHECEHHOT'O Cy1oM 1o feny peenusi) (ctateu 101, 103 denepanbuoro
KOHCTUTYIIMOHHOTO 3akoHa «O Konctutyunonnom Cyzae Poccuiickoit @eaeparumny).

He menee BaxkHa poinb camoro Koncrutyumonnoro Cypa. Ilo Oonbinomy cuery, OH
NpeCTaBsieT COO0OW YHHKATbHOE H300peTeHHE IOPUIMYECKOW IMBIIIM3AIMN B YCIOBHSIX
UMEHHO TPaBOBOI rOCYIapCTBEHHOCTH, TOCKOIBKY TOJIBKO OPraH KOHCTUTYIIMOHHOM FOCTUIINH B
CHUCTEME TOCYyJapCTBEHHO-BIACTHOTO MEXaHW3Ma, TPOBEpPSsi 3aKOH Ha COOTBETCTBUE
KoHcTuTyInu, cTaBUT TOUKY B OOIIECONUATHFHOM KOH(MIUKTE MO MOBOY PACXOXKIACHUS MEXKIY
roCyJIapCTBEHHO O(GOPMIIEHHON BOJeH (3aKOHOM Kak (hOPMabHO-IOPUIUYECKUM HCTOUYHUKOM
mpaBa) M TIPABOM, KaK CBSI3bIBAIONICH TOCYJApPCTBEHHYIO IEATEIBHOCTh HJIECH, CHCTEMHOMN

COBOKYITHOCTBbIO MPHUHIIMIIOB, HOPMATHUBHBIX MpPEANUCAaHUN BbICIIEH cTeneHu o0oOueHus (B
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WU3BECTHOM CMBICIIE TPYHI-HOPM HauuoHaibHOW KoOHCTHTYLMH, €cau  HCIOb30BaTh
tepmunosioruto I'.Kenn3ena).

4. MoOXHO TOBOpPUTH O TpeX NOAXO0JaX, TPEX YPOBHSAX IIOHMMAaHUS COOTHOIIECHHUS
[IPaBOBOM HJACU M IPABOBOM MATEpUU, HICOJIOTMM IOPUAWYECKON CIPAaBEIJIMBOCTH U €€
HOPMAaTHBHOTO BOIUIOLIEHUS B CUCTEME COOTBETCTBYIOLIMX IPABOBBIX NPEANHMCAHMI, MpaBa U
3aKOHA B IIMPOKOM CMBICIIE.

Bo-nepBbiX, MOKeT OBITH TaKO€ MOHMMAaHHE, NP KOTOPOM HE TOCYJapCTBEHHAs BOJIS
CBs3aHa IIPAaBOM, a HAIIPOTHUB, CAMO IIPABO I10 CYILIECTBY CBOAMTCS K CUCTEME I'OCYIAPCTBEHHO-
BJIACTHBIX HOPMATUBHBIX TNpPEANUCAaHUM (3TaTU3M; B XYIIIEH BEepPCHH TOCYAapCTBEHHO-
MPaBOBOTO  pa3BUTHS — TOTAIMTapu3M), XOTS B  KIACCMYECKOM IMPaBONOHUMAHUU
rOCyJJapCTBEHHO-BOJIEBOM XapaKTEp IOPUAMYECKOW HOPMBI COCTABIISET JIMIIb OJHY U3 €€
KaYECTBEHHBIX XapaKTEPUCTUK.

Bo-BTOpHBIX, CyliecTByeT mpeicTaBieHHEe (M HAa HEM OCHOBBIBAETCS COOTBETCTBYIOIIAS
MPaKTHUKa TOCYJAapCTBEHHOTO CTPOHUTENHCTBA, HOPMOTBOpYECTBA W MPABONPHUMEHEHHUS), MPU
KOTOPOM TOCYAApCTBEHHAas BJACTh IIPU3HACT CBOKO CBS3aHHOCTb MM K€ CO3/IaHHBIM
3aKOHO/IATENICTBOM (CBOCOOpA3HBIM BapHaHT IOPUAMYECKOTO pealiu3Ma), OJIHAKO IOCKOJBKY
JUIIb 33 BIIACTBIO NPHU3HAETCA MPEpPOraTuBa IPABOTBOPUECTBA, IMOCTOJIBKY COXpaHAETCA
OMACHOCTh IPOM3BOJA B IPAaBOTBOPYECKON JEATENBHOCTH TOCYJapCTBa IO OTHOIIEHUIO K
aZjpecaTaM HOPMAaTUBHBIX IPEANUCAHUM, COXpaHIETCsS BO3MOKHOCTh pa30alaHCUPOBKH B IUIaHE
coOmrofeHust (QyHIaMEHTAIbHOIO KOHCTHUTYLIMOHHOIO TMpUHIMMIA paBeHcTBa (ctaThsd 19
Kouctutyniuu Poccuiickoii ®egepanuu). B 3TUX yClOBUAX OCOOCHHO BaKHA POJb
Konctutynnonnoro Cyna kak 0co00ro MHCTUTYTA, ONPEEISIONIET0 «MEpy MpaBa» B Ipolecce
IPOBEPKU  pe3ysbTaTa TOCYJapCTBEHHOW HOPMOTBOPYECKOW JI€ATENbHOCTH  (TEKYILEro,
OpJIMHAPHOTO 3aKOHOAATENIhCTBA) HA COOTBETCTBUE KOHCTUTYLMH Kak pe3ysbTaTy HpsMOro
npaBoOTBOpUeCTBa (pedeperayma) cyBepeHa (Hapoaa).

B-TpeThux, cylecTByeT MOHMMAaHUE, IPU KOTOPOM TOCYJapCTBO MPU3HAET ce0sl HKECTKO
CBSI3aHHBIM IIPABOM, @ HE MPOCTO CAMHUM MM CO3/IaHHBIM 3aKOHOJATEeNIbCTBOM, U MOAUYHUHSAET ITOU
CBS3aHHOCTM BCKO CHCTEMY TOCYJIapCTBEHHOW JEATEIbHOCTH, B TOM YHCIE CBOE
HOPMOTBOPYECTBO, PE3YyJIbTAaTOM KOTOPOTO NPEANOJAraeTcs HOPUAUYECKH CIIPABEIJINBbIN,
IIPaBOBOM 3aKOH.

5. TpaguumoHHO K XapaKTEpUCTHKaM IPABOBOIO I'OCY/IapCTBA OTHOCSAT BEPXOBEHCTBO
mpaBa Kak KadeCTBEHHYIO OCOOEHHOCTb IpPAaBOBOM CHCTEMbI, pa3JejeHHe BiacTed Kak

KauC€CTBCHHYIO OCOOCHHOCTE CHCTEMBI roCcyaapCTBEHHO-BJIACTHOIO MEXaHU3Ma C HCIIPEMCHHBIM
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aKLEHTOM Ha 0co00H poJsin cyAeOHOMN BJIACTH B CHCTEME BIacTEpa3/ieleHUs, HAKOHELl, Halu4ne
pa3BETBIEHHONM CHCTEMbl KOHCTMTYLMOHHBIX U OpAMHApPHO-3aKOHOAATENIbHBIX TIapaHTHUH,
o0ecnieunBarOIIUX IMOJJUHHYIO PEaJu3aluIo MpaB U CBOOOJ ue€lIOBEKa M IpaKIaHWHA (UHBIE
XapaKTepUCTUKU IIPaBOBOIO TOCYJapCTBa, BCTpEYAIOIIMECS B JMTEpaType, B TOM 4YHUCIE
B3aMMHasi OTBETCTBEHHOCTh I'OCYJapCTBa U IPaX</1aH, TaK MM MHa4Ye B3aMMOCBSI3aHbl, BBITEKAIOT
U3 coJiepKaHusl 0003HAYEHHOM TpUabl).

B u3BecTHOM CMBICIE MOYKHO YTBEP)K/aTh, YTO IOPUIUYECKOE (BEPXOBEHCTBO IpaBa) U
MHCTUTYLMOHAJIbHOE (pa3/ieJieHHe BIAcTe) KadecTBa IIPaBOBOIO TIOCYJapCcTBa IPU3BAHBI
o0ecreunBaTh peajlbHOCTh TPEThel, TYMaHUTApHOU, €ro XapaKTepUCTUKH — rapaHTUPOBAHHOCTh
npaB ¥ cBo0OJ Ju4HOCTU. C OJHON CTOPOHBI, TOJNBKO CBSI3aHHAs MPABOM TOCYAAapCTBEHHAs
BJIACTb B CBOEM BOJIEM3BSIBICHUU (HOPMOTBOPYECKOM U IMPABONPUMEHHUTEIBHOM) B COCTOSSHUU
IpU3HaTh IpaBa M CBOOOJBI UYEJIOBEKAa M TIpaKIaHMHA B KaueCTBE ONPEICIISIOIIUX CMBICI,
coJiep:kaHue cBoit aesTenbHOCTH (cTaThs 18 Koncrtutynuu Poccuiickoit deaeparun).

C npyroii CTOpOHBI, OpraHbl MyOJUYHOM rOCYIapCTBEHHOM BJIACTH MOTYT OOECHEeYHUTb
peanu3anuio CBOM OOSI3aHHOCTH MO TMPU3HAHUIO, COOJIIOACHUIO W 3alllUTE IMPaB U CBOOOK
yenoBeka u rpaxaanuHa (craths 2 Koncturymmm Poccuiickoit denepanum) aumis Oyaydd
CaMOCTOSITENIbHBIMU M CTPYKTYPHPOBAHHBIMHU, HCXOJi M3 CBOEH MpaBOBOM NpPUPOABI — Kak
CO3JAIOLIMMHU TpaBWJIa TOBEIEHUS CyOBEKTOB TMpaBa (3aKOHOZATeldbHAas BIACTh), Kak
Y4acTBYIOUIMMHM B IIpOLECCe pealu3alMy IpaBa B KadyecTBE IPaBONPUMEHUTENEH
(ucrionHUTEIbHAS BJIACTh), HAKOHEI], KaK O00EeCIeYMBAIOLUIMMH FOPUCIUKINOHHbBIE MPOLETypPbl
(pa3pelieHre IPUINYECKUX CIOPOB — Cy1eOHas BIACTh).

MosxHO Janee yTBEpXKJaTb, YTO TOJBKO B YCIOBHUSX IPABOBOW TOCYIAapCTBEHHOCTH
BO3MOXKHA pean3aiis MOoAJUHHON IITyOMHHON CYIIHOCTH IIpaBa B €r0 COLIMOJIOIMUYECKOM Cpe3e
— Hepa3pbIBHOE €JUHCTBO OOBEKTUBHOM U CYOBEKTUBHON COCTABIISIFOIIMX MPAaBOBOro ()eHOMEHA
(JI.C.ABuu). JIumb wucxonsdiiee OT MPaBOBOTO TOCyJapcTBa 3aKOHOJATEIbCTBO (CHUCTEMA
HOPMAaTHBHOTO  TPABOBOTO  PEryJIMPOBAHUS,  BOIUIOUIAIONMIAS  HCXOJIHBIE  MPHHLMUIIBI
IOPUMYECKOTO PAaBEHCTBA M TPABOBOWM CHPABEIIMBOCTH — OOBEKTUBHOE IMPaBO) CIHOCOOHO
CyOBEKTUBHUPOBATHCS B KOHKPETHBIX INMpaBaX U OO0S3aHHOCTSX YYaCTHUKOB COOTBETCTBYIOIIHX
IPaBOOTHOLIEHUH (CyObEKTUBHBIE IpaBa MU OOS3aHHOCTH) TaKUM O0pa3oM, 4YTO, C OJHOM
CTOPOHBI, MPABOBOW 3aKOH MpPH HAJUYMUU BBINIETIEPEUNCICHHBIX MEXaHHU3MOB IIPAaBOBOTO
rocyJapcTBa HE CMOXET NPEBPATHTHCS B OHOTMOTEKY MEPTBBIX MPEANUCAHUA JHOO B

PENPECCUBHBIN KOJIEKC MPOU3BOJIA, a C IPYTOMl CTOPOHBI, CYOBEKTUBHBIC TIPaBa U IOPUIUICCKUC
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cBOOO/IBI KaK BOIUIOLIEHHOE, CyOBEKTHMBHO PEAIM30BAHHOE OOBEKTUBHOE NpaBO OyAyT Mpu
IIOMOUIY T€X K€ MEXaHN3MOB HAJICKHO 3aILHILIECHBI.

6. JelicTtByrommii TekcT oreuecTBeHHOW Konctutynuu 1993 ropa BIosiHE anekBaTHO
BOCIIPOM3BOJUT IPUHLMNHMAIBHBIE IEHHOCTHBIE XAaPAaKTEPUCTHKU IIPAaBOBOIO TI'OCYIapCTBa,
IPOBO3IJIallIasi, HalpUMep, YeJIOBEKa, €ro MmpaBa M CBOOOIb! BBICHIEH LEHHOCTBbIO (CTaThs 2).
VYka3aHHBI KOHCTUTYIIMOHHO-TIPABOBON MPHHIIUI, MPEICTaBISIONIMN COO0M OJIHY M3 OCHOB
KOHCTUTYLIMOHHOT'O CTpOsl, IIOJIy4acT CBOE 3aKOHOMEPHOE pa3BUTHE B HHBIX HOPMATHBHBIX
nosoxkeHusax Koncrutynuuu, B uactHocTh B crarbe 17-oif Koncrtutyuum Poccuiickoit
®deneparnun, MpOBO3IJALIAIOIIEH TPU3HAHUE U TapaHTUPOBAHHOCTH IpaB U CBOOO] YelIOBEKa U
rpaXkJJaHMHA COIJIACHO OOILENpPU3HAHHBIM MPUHLUIAM U HOpPMaM MEXIYHAapOJHOIO IpaBa U B
cooTBeTcTBUM ¢ camoi KoHcTuTynueu.

[Tonoxenuss cratbu 18-oii Kouctutymum Poccuiickoit ®enepanuu, ITpoBO3TIaIias
HOPUHIUI HEMOCPEJICTBEHHOr0 JEMCTBUS MpaB M CBOOOJ UeOBEKa M IpakJaHMHA, HAIPSIMYIO
3aTParuBalOT JPYTyK BaXHEHIIYI0 COCTaBIAIOLLYI0 IIPaBOBOIO TIOCYJapcTBa, a HMMEHHO —
(GyHIaMEHTaJIbHBI TMPUHLMII pPa3AEICHUs BJIACTEH IpU OpraHU3aluy IyOJUYHON BIJIACTH.
CopnepxaHue yKa3aHHOM  KOHCTUTYLIMOHHOW HOpPMBI HAalpaBiI€HO HAa TIyMaHU3AIUIO
1eJIenojaraHysi B MOCTPOCHUH M (PYHKIIMOHUPOBAHUU TOCYJApCTBEHHOTO ammnapaTa, IOCKOJIbKY
UMEHHO IpaBa M CBOOOJBI YellOBeKa M TpakJaHUHA ONPEAESAIOT CMBICH, COJIEpKaHHE U
IIPUMEHEHNE 3aKOHOB, JIE€ATEIBHOCTh 3aKOHOJATEIbHOM M  HCIIOJIHUTENBHOW  BIIACTH,
o0ecrneynBaroTCs MPaBOCYIUEM.

Baxxnoit WILTIOCTpalyen KOHCTUTYLIUOHHOTO 3aKpEIUICHUS eule OJIHOM
(byHIaMEHTaJIbHOW  XapaKTePUCTUKU IPABOBOIO TIOCyAapcTBa  SBISAETCS  IEpEUUCIIEHUE
KOHCTUTYLIMOHHO 3HAYMMBIX Lened, B Ipenenax Koropbix KoHerurynusa Pocculickon
®enepanii B cratbe 55-0M JOMyCKaeT orpaHUyYeHHe (enepalibHbIM 3aKOHOM IpaB U CBOOOJ
4eJoBeKa U rpakJaHuHa. 1o cyiiecTBy, B JaHHOM cllydae pedb UJET O CBI3aHHOCTH MyOIMYHON
BJIACTH INPABOBBIM 3aKOHOM, TO €CTh O PEAJbHOM BEPXOBEHCTBE IIpaBa, HE JOIYCKAIOLIEM
U3JIaHUE 3aKOHOB, OTMEHSIOUIUX WM YMAaJSIOUIMX IMpaBa M cBOOOJBI YeJOBeKa U I'pakJaHUHA,
0003HaYaloIIero TPaHULBI TOCYJApPCTBEHHO-BJIACTHOM JUCKpPEIMM B TyMaHUTapHOH cdepe
(3amUTa OCHOB KOHCTUTYLIMOHHOTO CTpPOSl, HPaBCTBEHHOCTH, 3/I0pOBBS, MpaB M 3aKOHHBIX
MHTEPECOB JIPYTHX JIUL, 0OecreueHust 000pOHBI CTPaHbl U OE30MACHOCTH TOCYJapCTBa).

7. KoHCTHTyLHs, IOCKOJIBKY OHa SBISETCA KOHCTPYKTHMBHOM OCHOBOM IIPaBOBOM
TOCYJapCTBEHHOCTH, TpeOyeT upe3BhIUaliHO OepekHOro K cebe oTHomeHus. B 3Toil cBs3u

BO3HHKACT BOIIPOC O BO3MOXHOCTAX KOHCTUTYHUHHOHHOI'O pasBUTHUA MU O TOM, B Kakoit MEpe
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JTUHAMHKa KOHCTUTYLHOHHBIX IPAaBOOTHONICHUM, TUKTYIOIIas, MOPOW BecbMa HACTOHYMBO,
HEeoOXoauMOCTh  MojepHu3anuu  KoHcTuTynmu, MOXET  3arparuBarb  yCTOWYHMBOCTH
KOHCTUTYLIMOHHOM CHCTEMBI KaK OILJIOTa IPaBOBOM I'OCYJapCTBEHHOCTH.

B »TOM HampaBieHMHM BUAMTCA JIBa OCHOBHBIX ITyTH JABMXKEHUS K aJalTallUM CYIIECTBYIOLIETO
KOHCTUTYLIMOHHOTO  HOPMAaTHBHOIO  MAacCHBa  pPEajbHOCTSM  COBPEMEHHOIO  YpPOBHS
OOLIECTBEHHOT'O Pa3BUTHSI.

Bo-miepBbIX, Henmp3s 3a0bIBaTh O  IMOTEHIHAJIbHBIX  BO3MOXHOCTSIX  BHECEHUS
KOHCTUTYIIMOHHBIX TONpaBoK u mnepecmorpa Koncrtutynuu (rnaBa 9). YkazaHubli nyTh (OH
YCIIOBHO MOXeET OBbITh Ha3BaTh MO3UTHUBUCTCKUM) TMPEACTABISACTCS MAJIONPOLYKTHBHBIM
MPUMEHUTEIBHO K pealbHBbIM OTEYECTBEHHBIM YCIOBHUSM, MOCKONIbKY KoHCTUTyIHS cama 1o
cebe SABISETCS CIIOKHBIM CHCTEMHBIM 00pa3oBaHMEM U  HEOCTOPOXKHAs YacTHUYHAsS
MOJICpHU3AIUsl HOPMAaTHBHOTO TEKCTa MOXKET TIOBPEIUTh YCTOHYMBOCTU TJI00ATBHOU
KOHCTUTYLMOHHON KOHCTpyKUuHU. [losToMy B paMkax [JaHHOTO MYTH KOHCTUTYLIMOHHOTO
pa3Butus (pedopMupoBaHus) Oojiee MPUEMIIEMBIMU MPEACTABISIOTCA TOYEUHbIE W3MEHEHUs
OTJIENIbHBIX HOPMATHUBHBIX KOHCTPYKILIHH.

Bo-BTOpBIX, peanu3aius peryasTUBHOrO noteHuuasa KoHCTUTYyHMM Kak HOpMaTHUBHOU
OCHOBBI IIPaBOBOI'O TOCYJapCTBa BO3MOXHA IOCPEICTBOM IESATEIBHOCTH KOHCTHUTYLIMOHHOIO
Cyna Poccuiickoit @enepannu, B GyHKIHOHATIE KOTOPOTO (IO CYyTH — y €AMHCTBEHHOI'O OpraHa
rOCy/JapCTBEHHOW BJIACTU B CHUCTEME OTEYECTBEHHOI'O TOCYJapCTBEHHOTO MEXaHH3Ma)
3aKperyIeHO TOJIHOMOYME JIETAIbHOrO ToJKOBaHus (enepanpHoil Konctutynuu. [lanHoe
HarpaBiieHue 0OHOBIIEHUS (HPOPMATbHO-IOPUANYECKOTO KOHCTUTYIIMOHHOTO TEKCTa HEBO3MOXKHO
IpU TOMOIIM MO3UTHUBHO-TIPAaBOBOM METOJ0JOTMU. 3/1€Ch HEM30EeKHBIM IpeJIcTaBiseTCs Ooee
HIMPOKUH MOAXO0J K MOHMMAHUIO COLIMAJIbHO-TIPABOBBIX SIBJICHUI U MPOLIECCOB, MO3BOJISIOMINN
BBISIBUTh M APTHKYJIMPOBATH KOHCTUTYLMOHHBIE MPUHIUIBI, OBITH MOXET, HE UMEIOIINE CBOETO
HEMOCPEACTBEHHOIO BepOaIbHOIO BOCIPOU3BEACHHMS B H3HAdalbHOM Tekcre KoHcTutynum
Poccuiickoit ®enepanuu 1993 roaa.

I[Ipy »>TOoM  1©OA  KOHCTUTYUMOHHBIMH  TNPUHIUNAMH  CJIeAyeT  IOHHUMATh
«IOpPUJIM3UPOBAHHBIE)» KOHCTUTYIIMOHHO 3HAuWMble IIeHHOCTH. COBEpIIEHHO OYEBHUIHBIM
NpPECTaBIsIETC. TO OOCTOSTENbCTBO, YTO CaMH IO ce0e COoLMalbHble LEHHOCTH, HWMEIOIINe
KOHCTUTYLIMOHHOE 3HAUEHUE, HE MOTYT HE HaXOJIUThCSA B IOCTOSIHHOW nuMHaMuke. MIMeHHO o
ATON NMPUYMHE OCTAaBasCh JUHTBUCTUYECKHM HEU3MEHHBIM, KOHCTUTYIIMOHHBIM TEKCT MOXET U

JOJDKEH COOTBETCTBOBATH PCAJIBHBIM [JId JAaHHOI'0O KOHKPETHOTO HCTOPHYCCKOI0O MOMCHTA
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COLIMAIIBHBIM LEHHOCTSM. OTO, OJHAaKO, HM B KOEH Mepe HE O3HadaeT pesiTUBU3MA
Konctutynuu.

Heusmennocts ropuanueckorr KoHcTutynmm cama mo cebe SIBISETCS CYLIECTBEHHOU
rapaHTHell HEBO3MOKHOCTH PEBU3UH (YHIAMEHTAILHBIX HOPMATUBHBIX MOI0KEeHUH OCHOBHOTO
3akoHa. OTMETHM, YTO OTCYTCTBHE AAHHOM BO3MOKHOCTH IPSMO BBITEKAET U3 COAECPKAHUS U
CMbICJIa HOPMAaTUBHBIX MOJIOKEeHHN cTtathbu 16-oif Konctutrynuu Poccuiickoit ®enepauuu. 1
JIMIIB B 3TUX KECTKO (POPMATMIOBAHHBIX paMKaX B yCIOBUAX IMOAJIUHHO MPABOBOTO rOCY1apCTBA
MOJKET NpoUCTeKaTh AesATeNbHOCTh KoHcTuTyumonHoro Cyna, HampaBi€HHas Ha aJanTaluio
MO3UTUBHOM JOTMBI KOHCTHUTYLMH K aKTyallbHbIM COIIMAJIbHBIM IIEHHOCTSIM, BBIPAOOTaHHBIM
OOIIECTBEHHON KMU3HBIO O YPOBHS MPUHIMIOB. PO KOHCTUTYIIMOHHOW IOCTHIIMH B JaHHOM
Clly4ae CBOAMTCS K MOUCKY U aHAJIM3y HOBBIX KOHCTUTYLIMOHHBIX IPUHLIUIIOB (3TO, HECOMHEHHO,
¥ MIPUHLIUIIBI TIPABOBOTO TOCYNAPCTBA) B IENSAX MX MOCIEAYIONIET0 BKIIOYCHUS B (DAKTUIECKYIO
(peanbHyt0, )UBY10) KOHCTUTYIIHIO TOCPECTBOM HOPMATUBHOIO 3aKpeIieHUs (I0OpUAU3aINN) B
COOTBETCTBYIOIIUX UTOIOBBIX aKTaX.

Ilo cymectBy, ananoruuHas pabora npoBoautcs KoncrutyumonneiM Cyaom npu
BbIpa0OTKE HOBBIX IPABOBBIX MO3ULUI B MPOLIECCE BBISIBICHUS KOHCTUTYLIHOHHO-IIPABOBOI'O
CMBICJIA TIPOBEPSEMBIX HOPMATHUBHBIX TIOJIO)KEHUH OpPJIMHAPHOTO 3aKOHOJAATelbcTBa. Benp
COXpPAaHUTh COMHHTEIIBHYIO C TOYKH 3PEHHs CIOKMBILIEHCS MPaBONPUMEHHUTENIBHON MPAKTHUKU
HOpPMY B IIPABOBOM CHUCTEME, MPUJIaB €1 HOBBIN COJEPHKATEIbHBIA CMBICI, MOXHO, JIUIIb UCXOIS
3 (yHJAAMEHTalIbHBIX KOHCTUTYLIMOHHBIX IOJIO)KEHUH, KOTOpbIE, OCTaBasChb B CBOEM
W3HAYJIBHOM TEKCTyaJlbHOM BOCIPOM3BEJIEHMH, MOTYT HE IIOCIEBAaTh 3a COLUAJIBHON
PEaTbHOCThIO, a MOTOMY TPEOYIOT HMOCTOSHHOM aKTyalmu3aluH («O0KUBICHHS») U IOPUIUKO-
TEXHUYECKOU afanTaiiuu nocpeacTBoM pemennit Koncrurynuuonnoro Cyna.

8. B orToil cBs3M BHOBb BO3HUKAET BONpOC O T1epedHe (opMm (MCTOUYHUKOB)
OTEUECTBEHHOI'O IIpaBa M O BO3MOXKHOCTH BKJIIOUEHMS B OTOT IIEpEYEHb aKTOB
Koncturynunonnoro Cyna. Hemano Boasl yTEKIIO € TEX MOpP, KOTJa caMa IIOCTaHOBKa BOIpoca O
JOIYCTUMOCTH ~ CyAeOHOro IpeleneHTa B KaydecTBe (HOpPMaJbHOTO HCTOYHUKA IpaBa
NPUMEHUTEIBHO K OTEYECTBEHHOM MPaBOBOM cucTeMe (B CBOE BpeMs COLIMAIMCTHUECKOTO THUIIA,
a Temepb — MO CYIIECTBY OTHOCAIIECHCS K KOHTHMHEHTAJBHOW INPaBOBOM CEMbE) CUMTANACh
nopouHoil 1Mo, Mo KpaitHel Mepe, Hecepbe3HOW. OIHAKO pealuu TI00aTU3aAIMOHHBIX
MIPOLIECCOB, B TOM 4YHCJI€ B NMPaBOBOM cepe, MOCTENEHHO PACCTAaBIISIIM BCE MO CBOUM MECTaM,
XOTS OIACeHUs] OTHOCHUTENIbHO «XUMEpPHl CyIeOHOr0 HOPMOTBOPUYECTBA» MPOAOJIKAIOT

CyIIIECTBOBATh.
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Mouisblii 4, yBbl, HEM30€XKHBIM MPOLECC KOHBEPIE€HIIMM OCHOBHBIX IPABOBBIX CHCTEM
COBPEMEHHOCTU (POMAHO-TEPMAHCKOW M  aHIVIO-CAKCOHCKOH) CONPSKEH C IOCTOSHHBIM
B3aMMOIIPOHUKHOBEHHEM OOBEKTUBHBIX CBOWCTB M XapaKTEPHBIX OCOOEHHOCTEW 00eHux cemeid,
4TO HE MOXKET HE CIOCOOCTBOBATH MX B3aUMOOOOTAIEHUIO. Y CUJICHHE POJIH CyAeOHOMN BIacTH B
CHCTEME I'OCYJapCTBEHHOI'O MEXaHH3Ma, OCOOEHHO B YCIOBMSX IIPABOBOM IOCYAapCTBEHHOCTH
IIOMOTAEeT, C OJHOM CTOPOHBI, CO3/1aTh 00JIee COBEPLICHHYIO M KPEIKYI0 CUCTEMY OOecredeHus
KOHCTUTYLIMOHHBIX IPaB v CBOOO]I TPaKIaH.

C npyroii cTopoHbl, caM (HaKT TMOAKIIOYCHHUS CyAeOHOTO HOPMOTBOPYECTBA K
MeXaHU3MaM I'oCyJapCTBEHHOIO0 HOPMOOOpPA30BaHMs UTPAET POJib CBOCOOPA3HOIO CTUMYJISATOPA
KJIACCUYECKON KOHTUHEHTAJIbHOU (eBpomnelckoil) Moaenu GopMUpoBaHUs (CaHKIIMOHUPOBAHUS)
HOPMAaTUBHO-3HAUYMMBIX MPaBUJI OOILIECTBEHHOIO MOBEACHHUS JIIOJEH B JIOHE IIPEICTABUTEIBHO-
BJIACTHOTO», 3aKOHOJATEIbHOI'O «CEKTOPa» CHUCTEMBbl pa3JeieHHUs] BIACTEH, CHOCOOCTBYET
JUHAMU3aLUY Ipolecca (yHKIMOHUPOBAHUS 3aKOHOAATEIIbHON BIACTH.

B 10 ke Bpems BceMepHOE U HEM30EeKHOE YCHJICHHE POJIM CTaTyTHOrO IpaBa B aHIJIO-

CaKCOHCKOM IIpaBOBOM CEMbE IIOMOraeT B  ONPEICICHHOM  CMBICIE  OIPAHUYHUTH,
JUCLUIUIMHUPOBATh PabOTy cyAeOHOM CHUCTEMBI, IUCKpELUs KOTOPOM B YCIIOBUSX IPaBOBOM
roCyJJapCTBEHHOCTH HE MOXKET He OBITh IUMUTHPOBAHA ITPABOBBIM 3aKOHOM.
Crnenyer Moa4epKkHyTh, YTO BKJIIOUEHHE B OTEYECTBEHHYIO CHCTEMY IPABOBBIX MCTOYHHUKOB (B
X (QopMalbHO-IOPUINYECKOM CMBICIIE) CyAeOHOM HOPMBI, Kak pe3ysibTaTa HOPMOTBOPUECKOMN
nesitenbHOCTH  KoHctutynmonnoro Cyna, He OTpUIAeT €€ CcyOCHIMapHbI XapakTep IO
OTHOLICHHIO K THUTYJIBHOM JEATEIbHOCTU OpraHa KOHCTUTYLIMOHHOM IOCTHIMM, CBSI3aHHOM C
KOHCTUTYLIMOHHBIM IIPaBOIIPUMEHEHHUEM.

XoTtenock O 00paTUTh BHUMAHKUE HA TO 00CTOSATEILCTBO, YTO PE€UYb UJIET YXKE JaKe HE O
CylleOHOM TIpele/ieHTe, KaK pe3yJibTaTe pacCMOTPEHHs] KOHKPETHOro cynedHoro nena |
CTaBIIETO B CHWJIy ONPEIEIICHHBIX NPUHIUIIOB, CBOMCTBEHHBIX AHIJIO-CAKCOHCKON IpaBOBOMU
cucreMe, 00s3aTeIbHbIM, CBA3BIBAIOIINM JAJIbHEUIIYIO CYyJeOHYIO MPAKTHKY MPUMEHHUTEIBHO K
COOTBETCTBYIOIIEH KaTerOpUM /e, a UMEHHO O CyJeOHOH HOpME KaK OTHOCHTEIbHO HOBOM
IOPUAMYECKOM SIBJICHUU, BO3HUKIIEM MPUMEPHO B CEPEAMHE MPOLUIOr0 BeKa M HaXOASIIEMCs B
IPSIMOM B3aMMOCBSI3M C BOSHUKHOBEHUEM MHCTUTYTa KOHCTUTYLIMOHHON FOCTULIUH.

WHorna BO3HUKAET OIIyIIEHHE, YTO HEpEeIIeHHOCTh (HayyHas M 3aKOHOJATeNbHO-
IpaKTHYecKast) TaHHOUW MpoOsieMbl B OTEUECTBEHHOM MPAaBOBOM CHUCTEME CBSA3aHA C HEXXEJTaHUEM
MIOCTaHOBKM BOMpOCa MO NMPUYMHAM, HAXOAAIIUMCS B IJIOCKOCTH INcuxosoruu. Hukrto no cux

Imop HE CMOI' OTBCTUTH Ha BOIIPOC O BO3MOXKHBIX HETAaTUBHBIX IIOCJIICACTBHUAX BKIIHOUCHUA
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CyneOHOM HOpPMBI B 4MCIO (OPM HALMOHAIBHOIO IpaBa, O TOM, YTO CTPAIIHOIO JOJIKHO
IPOM30WTH € Halell IpaBOBOM cCHCTEMOW B cilyyae €€ O0OramieHHs JONOJHUTEIbHBIMU
IOPUAMYECKUMH BO3MOXHOCTSIMU ITO3UTHUBHOM perjaMeHTallMd COLUAIbHBIX OTHOLIEHUH, K
TOMY JK€ BO3MOXHOCTSIMH Oojiee JAMHAMHUYHBIMH IO CPAaBHEHUIO C TPAJAULMOHHBIM
3aKOHOTBOPYECKMM IIPOLIECCOM M YK BO BCAKOM ClIyyae HE MeHee Npo(ecCHOHAIbHBIMU.
[IpencraBisiercs, 4TO MOJOXKUTENBHOE pa3pelieHHe Nepe3peBllel IpodaemMbl Halleil Teopuu u
NPAaKTUKU [TO3BOJIUT, IPU3HAB CBEPIIMBIIMICS (DAKT IOPUANIECKON KOHBEPTEHIINH (B YeM TaKKe
HET HHYero (aTaabHOrO0), OTKPBITh MUIIO3BI IS MPOABIKEHHS HAYYHOTO MO3HAHUSA
CYILECTBYIOIEIO IIOJOKEHUS JIeJ]1 B OTEYECTBEHHOM IIPaBOBOW CHCTEME, OTKAa3aBIUHCH OT
CTBIJUIMBOIO 3aMaTYMBAHMSI PEAJIBHO BO3HUKIIETO B €€ CTPYKTYPE DJIEMEHTA.

CnenyeT OTMETHTb, YTO HAIIU COCEIM IO MOCTCOBETCKOMY IPOCTPAHCTBY OKa3allUCh
MeHee 3aKOMIUIEKCOBAHHBIMU B 3TOM IIJIaHE, XOTS HE BbI3bIBAET COMHEHMSI OTHECEHUE MPABOBBIX
CUCTEM DJTHUX TOCYJapcTB K KOHTHHEHTanbHOW cembe. Tak, Hanpumep, KoncTutynus
Pecny6nuku Kaszaxcran (ctaTthst 4) nmpoBo3riamaeT ASHCTBYIOIUMM IIPABOM HOPMBI HE TOJIBKO
camoii KoHcTuTynmu, COOTBETCTBYIOIIMX €l 3aKOHOB, MHBIX HOPMAaTHBHBIX IPAaBOBBIX AKTOB,
MEXIyHapOJHBIX JOTOBOPOB, HO TAK)XK€ W HOPMATHUBHBIX NOCTAHOBJIEHHUN KOHCTUTYLHMOHHOTO
Cogera u BepxoBHoro Cyaa Peciy6nuku.

9. IlpucTrasibHOE BHUMaHUE K HOPMOTBOPUYECKHUM, a HE TOJIBKO K MPABONPHUMEHUTEIBHBIM
U MPaBOMHTEPIIPETALMOHHBIM BO3MOKHOCTSIM Cy/1€OHON BJIacTU ¢ HEM30EKHOCTHIO MPUBOJUT K
BBIBOJly, 4YTO HEO00XOAMMa MOJEpHM3AlUs [OHUMAaHUS KOHCTUTYLMOHHOIO MpPUHIUIA
OCYLIECTBJIEHUSI TOCYJapCTBEHHOW BJIACTM HA OCHOBE pAa3[EeICHHs Ha 3aKOHOJATEINIBHYIO,
UCIIOJIHUTENBHYIO U CyAeOHYI0 (MPUHIMIIA «Pa3aeICHUs BIACTE»), 3aKpeIieHHOro cratbeil 10
Koncrurynun Poccuiickoir ®enepanuu. MoXHO, 1O BCEH BHIMMOCTH, YTBEPKIATh, 4YTO
COBPEMEHHOE — «IIOCTKJIACCUYECKOE» — BOCHPHUITHE HE MOXET He IpeanonaraTb Oosee
KECTKOTO aKIIeHTa Ha BTOpPOM — TOCie COOCTBEHHO pa3jieieHus — (yHIaMEeHTalIbHOU
COCTaBJIAIOLIEHN 3TOr0 MPUHIIMIIA, & UMEHHO — HA CUCTEME CAEpPKEK U MpoTuBOBecoB. [locnennee
03HAYaeT — UCKIIIOYUTENIbHO B LIESAX oOecreueHus MPUHIMIIOB MPaBOBOrO TocyJapcTBa — Ooee
WHTEHCUBHOE B3aHMMOIIPOHUKHOBEHHE HOPMOYCTAHOBHUTEIBHBIX, HOPMOIPUMEHHUTEIbHBIX U
HOPMOCTaOMIIM3allMOHHBIX COCTaBJIAIOLINX ¢dyHKIIMOHANA KJIACCUYECKOMN TpHAJIbI
3aKOHOJIaTeNIbHON, UCTIOTHUTEIBHOM U Cy1e0HOM BiIacTH.

OO6mmit B3I Ha (PYHKIMOHATBHOE TMpeJHA3HAYEeHHWE OPraHOB TOCYAapCTBEHHOU
BJIACTH, PA3HECEHHBIX 110 TPEM OCHOBHBIM «BETBSIM», TpeOYeT OCO3HAHHS TOTO 0OCTOSITENHCTRA,

4yTO O0OIlecolHanbHOe TpeJHa3HAaYeHHWEe M HMMAaHEHTHas IpaBoBas MpHUPOAA MapiaMeHTa
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3aKJII0YaeTCsl TJIaBHBIM 00pa3oM B mpejactaButenbcTBe. [lo cyTu, mapiaMeHT ecTh KOHEUYHBIN
TPAHCIIATOP HAPOAHOTO BOJIEU3BSABICHUS W 10 O3TOH IPUYMHE YIPABOMOYEH HOCUTEIEM
CyBEpeHHUTETa (Hapo/a) ycTaHaBIMBaTh Hanboee pyHIaMEHTaIbHBIC U, CIIE0BATEIbHO, O0IIHe
[0 CBOEMY TIPAaBOBOMY COJCP)KAHUIO TPUHIMIIBI CYIIECTBOBAaHUSA M (YHKIIMOHHPOBAHUS
oOmiecTBa, M3 KOTOPHIX BBITEKAET COJACpKAHHE H3ABAEMBIX 3aKOHOAATEIbHBIM OPIaHOM
FOPUIUYECKUX HOPM.

[Tpu 3TOM yKa3aHHBIA OpraH rocynapcTBEHHON BIACTH HE MOXKET OBITh M30JMPOBAH OT
CHCTEMBl MPAaBOpEATM3AIMKA KaK MPUMEHUTEIbHO K OpraHu3alul COOCTBEHHON padOThI
(BHYTpPEHHMI acleKT MpaBOpPEaTH3aUOHHBIX MOJTHOMOYMN IapiiaMeHTa), TaK M KacaTebHO
BO3MOKHOCTEH MPUHATHS WHAWBHAYaJIbHO-IPABOBBIX AKTOB, HAINPABIEHHBIX B aJpeC HHBIX
UIPOKOB  IOJIMTUKO-IOPUJIMYECKOrO0  Mpolecca —  HalpuMep, KaJpoBble  pPELICHHUs
INocynapcrBennoit dymsl (naua cormacus Ilpesuaenty Poccuiickoii @enepannn Ha Ha3HAYCHUE
IIpencenarens IlpaButenbcTBa, pemieHre Bonpoca o noBepuu [IpaBuTenbCcTBy, Ha3HAYEHUE Ha
JOJKHOCTh U OCBOOOKIIEHHE OT JAOJKHOCTH npezacenatens LlenTpansHoro 6aHka, npeacenaTens
CueTHO¥ nanarel ¥ MOJOBUHBI COCTaBa €€ ayJUTOPOB, a TaKkKe YTOJIHOMOYEHHOI'O IO IpaBam
yenoBeka) u CoBera @Depepanuu (HazHAYEHUE HA JOJDKHOCTH cyaedl KoHcrutymmoHHoroO,
BepxosHoro u Briciiero ApouTpasxHOro Cy/J10B, Ha3HaU€HHE Ha JIOJKHOCTh U OCBOOOKIEHHUE OT
JoJDKHOCTH  ['eHepanpHOro mpokypopa, 3amecturens Ilpeacenarens CueTHoM manatel U
MOJIOBUHBI COCTaBa €€ ayauTopoB). B 1maHHOM ciiydae peuyb HJIET O BHEIIHEM AacIeKTe
IIPaBOPEATN3ALMOHHBIX TIOJITHOMOYH MTapIaMeHTa.

[TapnameHT Takke QYHKIIMOHATBHO MOAKIIOYEH K CHCTEME pa3pelieHus OO0IMIeCTBEHHBIX
KOH(JIMKTOB M B 3TOM IUIaHE, B W3BECTHOM CMBIC]IE, MOXKET ObITh OTHECEH K CyObeKTaM
KOHCTUTYLIMOHHOU FOPUCIUKIIMOHHON JEATEIIbHOCTH (Hanmpumep, BBIJIBUOKEHUE
I'ocynapcrBennoit Jlymoit oOBuHeHUs ipoTtuB [Ipe3uaenTa yist OTpEeIeHus ero oT J0HKHOCTU U
orpemieHne 0T JoiokHocTH IIpesunmenta Coserom denepannn), CHATHS — COLMAIBHBIX
IPOTHBOPEUYN (3TY (PYHKIMIO 3a4acTyi0 CBSI3BIBAIOT C JESATEIBHOCTHIO CYJEOHOW CHCTEMBI).
[pyroe neno, 4To OCYIIECTBICHUE NAHHOTO HAIPaBJIEHUS JEATEIbHOCTH IPEICTABUTEIBHOTO
OopraHa BO3MOYKHO JIMIIb TOCPEACTBOM CHENU(PUUECKH MapIaMEHTCKUX CPEICTB, OTPa)XarolInx
IPEJICTAaBUTENBHYIO TPUPOJY 3TOr0 OpraHa rocyJapCTBEHHOH BiacTH. OTMETHM TakXke, 4TO
MOCTEAHSIST PACCMOTPEeHHAst (GYHKIIMS MPECTaBUTENbHBIX OPTaHOB rOCYAapCTBEHHOM BIIACTH HE
ABJISIETCSI OCHOBHOM M HOCUT CKOpPEE BCIIOMOTaTeNIbHBIN XapaKTep.

Cucrema OpraHoB HCIIOJIHUTEIbHOM BJIACTU TaKKe€ HE MOXKET OBITh OTCTpaHEHa OT

HOpMOTBOp‘I@CKOﬁ ACATCIBHOCTH, XOTd TCPMHHOJOIMYCCKH MOXET IIO0KA3aTbCA, UYTO
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HOPMOTBOpYECKAsi COCTABISIONIAsE HE BIOJHE COBMECTHMAa C IPAaBOBOW  NPUPOIOH
UCTIONHUTENbHOW BiacTu. OJHAKO, WHas TOCTAHOBKA BOMpoca adcyplHa U OECCMBICICHHA.
BrInonHssE cBOE OCHOBHOE COLMAIBbHOE IMpeaHa3HaueHHe — oOecreunBaTh MpodheccCHoHaIbHOE
YHOpaBJICHUC O6IJ.I€CTBCHHBIMI/I mnponeccamMm, UCIIOJTHUTCIIbHAA BJIACTb HC MOXKET JOCTUTATH 3TOU
IEJIM, HE BBIMOJIHSS HOPMOTBOPYECKYIO (PYHKIIMIO TIO PETYJIMPOBAHUIO ITHUX MpoleccoB. [Ipu
9TOM O4YEBHJHA CHEelH(HKAa HOPMATHBHOTO IPABOBOTO PETYJIMPOBAHUS B HCIIOJHUTEIHLHON
CHCTEME — 3HAYMTEIBHO OOJIbIIAass KOHKPETHU3aLUsl MPABOBBIX IMPEINUCAHUN, ONEPATUBHBIN, B
U3BCCTHOM CMBICJIC JaxXKe HHCprKTHBHBIﬁ HX XapaKTep. B »tux OCO6BIX NpeaAnrCaHriax HaxXoddaT
CBOIO peallu3allii0 TPUHIMIBI W OOLIMEe HOPMBI, H3JaBacMble OPraHOM HAapOIHOTO
NPECTaBUTEIILCTRA.

B T0 Xxe BpEMA HCBO3MOKHO OTpULATh Y4YaCTHC OPraHoOB HCIOJIHUTEILHONU BIJIACTH B
MEXaHHM3MaX pa3pelIeHus IPABOBBIX CIIOPOB, MPEXKIE BCEro B yIpaBlieHYeckoil cdepe, B
00J1acTH aIMUHUCTPATUBHBIX PABOOTHOIIICHH. Pa3ymeeTcs, BBITIOIIHEHUE MTOCIIEAHEH (PYHKIIUN
o0ecrieyrBaeTCs HMCIIOJIHUTEIILHOW BJIACThIO (OIOpOKpaTHel) IMOCPEJACTBOM CHEIH(pUUSCKIX
YIPaBICHUYECKUX CPEJCTB, HE MMEIOUIMX OTHOIICHUS K CyIeOHOM Mpoleaype M HOCSIIUX
cyOcHIMapHBIN  XapakTep MPUMEHUTEIBHO K TUTYJIHHOMY HaNpPaBJICHUIO JCSITEIBHOCTH
OIOpPOKpPATHYECKON CUCTEMBI — TO3UTUBHOMY COLIMATBHOMY YITPABIICHUIO.

Hakonen, cyneOHasi BiacTb, UMess B KayeCTBE CBOErO0 OCHOBHOTO COIHAIBHOTO
npeaHa3HayeHus: obecrieueHrne OajlaHca pa3BUBAIOIICHCS OOIIECTBEHHOW CHCTEMBI, JTOCTUTAECT
ATOM [eNH TOCPEICTBOM pa3peuieHrs MPaBOBBIX CIOPOB B IPOIECCE CYIONPOM3BOJACTBA H,
TakUM OOpa3oM, MPUBOAMUT pa3OajaHCHUPOBAHHYIO B pE3yJbTaTe MPaBOHAPYIICHUS (CHUCTEMBI
MPaBOHAPYUICHHUI) COIMAIbHYI0 CHUCTEMY B COCTOSHHE IIPaBOBOIO  paBHOBECHs B
IOPUCIUKITMOHHOW Tiporieaype. [lpum 3TOM oOcHOBHas (YHKIHMS — COOCTBEHHO cyjacOHas
JESATSIIbHOCTh — 3aKJIFOYaeTCsl B pa3pelicHHH KOHKPETHOTO IPaBOBOrO cropa (CyauTh W
paccyXuBaTh JItoIei).

OpHako JesATeNbHOCTh CyneOHOW BIACTH HE MOXET OBITh 3TUM orpaHuveHa. Ha
OMMPECACIICHHOM I3Tall€ €€ pPa3BUTUSA IMOABIACTCA (1)YHKHI/I$I HOPMOKOHTPOJIA, COCTOAIIasd B OLICHKE
3aKOHHOCTH TPABOBOTO aKTa («CyIUTh JOKYMEHT»). B mporecce HOPMOKOHTPOIISI BOSHUKAET C
HEN30€)KHOCTHI0 HOPMOTBOpUECKast (PyHKIMS Cyaa, KOTOPBIA OMEPaTUBHO U MPO(HecCHOHATBEHO
MOKET CHSTh OOIIECTBEHHOE MPOTUBOPEUYHE MOCPEACTBOM AayTEHTUYHOTO BOCIIOTHEHUS
npoOena, 00pa3yIoerocs B pe3yjabTaTe COOCTBEHHOW HOPMOKOHTPOIBHOM JIEATETLHOCTH CY/Ia.
Hemerio oTpumare OrpoMHOE pPETYJSTHBHOE 3HAYCHHE, KOTOPOE WMEIOT, Halpumep,

noctaHoByieHus: 1ieHyMOB BepxoBHoro Cynma Poccuiickoit ®eaepanmu u  Briciiero
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Apbutpaxknoro Cyma Poccuiickoit ®Denepanmu. O3HAaKOMIEGHHE C TEKCTaMH YyKa3aHHBIX
MIOCTAHOBJICHUII BO MHOTUX CIIy4asX JaeT OCHOBAHUSA JI Pa3MbIIUIEHHM O COOTHOLLEHUHU
CyneOHOM MHTEpIPETaluU IOPUANIECKONH HOPMBI U COOCTBEHHO HOPMOTBOPYECKHM HPOIIECCOM.
B kagectBe mpumepa MOXKHO, HamnpuMmep, OOpaTUTh BHUMAHHME YWTATENsl HA IOCTAHOBIICHHE
mieHyma Briciero Apourpaxuoro Cyna Poccuiickoit @eneparuu ot 23 urosst 2009 roma N 57
«O HEKOTOPBIX MpPOLECCYaTbHBIX BOMNPOCAX IPAKTUKUM PACCMOTPEHHs JEIl, CBS3aHHBIX C
HEHCIIOJIHEHHEM JIN00 HEHAUIKAIIM HCIIOJTHEHUEM JIOTOBOPHBIX 0053aTEIILCTBY.

3ayacTylo TrpaHb MEXAy HOPMAaTHBHOM o0Opasymoomieil © HHTepIpeTaluOHHON
COCTaBISIOLINX CYACOHBIX PEIICHUN CTOJIb TOHKA, YTO BIIOPY T'OBOPHUTH, KaK ITO YXKE YacTO
MO>XHO BCTPETUTh B COBPEMEHHOM CIIELUAILHO-IIPABOBOM JIUTEPATYPE, O CMEIIAHHOMN MPAaBOBOM
IpUpPOJIE — O HOPMATHBHO-UHTEPIPETALMOHHOM XapaKTepe CYJIEOHBIX aKTOB, SBIISIOIIMXCS
pe3yapTaTtoM 0000meHusT CyAeOHONH NPaKTUKA W OJHOBPEMEHHO ONPEACTSIONINX BEKTOP
JATbHEHIIEr0 pa3BUTHUS ATOW MPAKTUKU. B JaHHOM KOHTEKCTE YMECTHO BCIIOMHUTH TAKXKE O
TaKUX MHCTUTYTAX IPAKJAHCKOTO U apOUTPa)KHOTO MPOLECCYaTbHOrO MpaBa, Kak oOpallieHue B
CyJl B 3alllUTy IIpaB, CBOOO/ U 3aKOHHBIX MHTEPECOB HEONPEAEIEHHOr0 Kpyra Jull (cTaTb 45 1
46 I'paxaaHcko-TipoleccyanbHOro kojaekca Poccuiickoii denepaiun) u paccMOTpeHue Jen 00
ocllapuBaHUU (O TMPU3HAHUM HEACUCTBYIOIIMMH) HOPMATHBHBIX HPaBOBBIX aKTOB (cyaeOHOE
IPOM3BOJICTBO B cepe HOPMOKOHTpOus), (TaBa 24 I'pakaaHCKO-IPOLECCYaTbHOIO KOAEKca
Poccuiickoit ®enepanun, riaBa 23 ApOUTpaKHOTO TMPOIECCYalbHOTO Konekca Poccuiickoit
denepanyn).

Cnenyer 0co00 MOAYEPKHYTh  ILIEHHOCTh  IOCTENIEHHOTO, HO  HEYKJIOHHOTO
IIPOHUKHOBEHUS B OTEYECTBEHHYIO MPABOBYIO KYJIbTYPY NPU3HAHUS HOPMATUBHOCTH PELIECHUI
Koncturynunonnoro Cyna Poccuiickoit @enepanuu, ydera coaepiKalluxcsi B HUX HPaBOBBIX
no3uuil npu GopMUpoBaHUH OOIIEH 1 apOUTPaXKHON FOPUCIUKIIMOHHON PAKTUKH, BKIIOUEHUS
IPSIMBIX CCBUIOK Ha COOTBETCTBYOIME akThl KoncTutynmonHnoro Cyna Poccuiickoit @denepanuun
B TEKCT CyJIeOHBIX pelIeHUl B KauecTBe UX 00OCHOBAHMUS.

BaxxHo oTMeTUTH Takke U TO 00CTOSTENBCTBO, UTO AJIs CyAeOHOM BIacTU HE UCKIIOUYEHa
Takke HcrnonHuTenbHass (yHkuusa. [Ipm 3ToM 1O aHaIOTMUM C CUCTEMOM 3aKOHOJATENbHBIX
OpPraHoOB T'OCYJapCTBEHHON BIACTH OHA HE SABISAETCS NMPOQHIMPYIOIIEH NMPH OIEHKE MPaBOBOM
IPUPOIBI CyIeOHOM BIIACTH, OJJHAKO, TAK)KE UMEET BHYTPEHHIOIO M BHEIIHIOIO HAIPaBJICHHOCTb.
BHyTpeHHUIT acmeKT MpaBOUCIONHUTENBHON (QYHKIMHM CyJa CBOAUTCS K IPHUHSITHIO
COOTBETCTBYIOIIMX MTPABOBBIX aKTOB, KACAIOUIMXCS OPraHU3alliy ero padoThl B KAUeCTBE OpraHa

roCcy/apCTBEHHOW BJIacTH. BHENIHMI jke aclieKT 3aTparuBaeT BKIOYEHHOCTh Cy/1e0HBIX OPraHOB
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B CHCTEMYy CIEP)KEK W IPOTHBOBECOB, SBIIIOLIYIOCS HEMOCPEICTBEHHOW COCTaBIISAIOLICH
CUCTEMBI pa3/IeJICHMsI BJIACTEN.

Takum oOpa3om, Kaxaas M3 CHUCTEM TOCYIapCTBEHHON BIAcTH (3aKOHOJATENIBHOH,
WCTIOJTHUTEIILHOM, CyNeOHOM), pa3IeNeHHBIX C TOYKH 3PEHUS Pa3jMudii CBOETO COLUATBHOTO
IOpeJHa3HaueHus, o00JalaeT COOTBETCTBYIOIIMM HAaObopoM (yHKIMHA, a HMMEHHO —
HOPMOTBOPYECKOM, TPABOUCIIOIHUTEIBHON U FOPUCAMKIMOHHON. Kaxnas U3 yka3aHHBIX CUCTEM
rOCYJApCTBEHHON BJACTH OCYILECTBIISICT HW3JaHHWE OOLIe00s3aTeIbHBIX IPAaBHJ IOBEICHHUS,
ABJIIETCS yYaCTHUKOM YIPAaBIEHYECKOrO Ipolecca (B ILIMPOKOM CMBICIE), HAaKOHEIL,
3aJielicTBOBaHa B CHSTMM  OOILECTBEHHBIX IPOTHBOPEUYUI IOCPENCTBOM  pa3pelieHus
opuauueckux crnopos. IIpu sTom Kaknas w3 BeTBEH IOCYNapCTBEHHOM BJIACTH HCIOJIB3YET
cnenn(uyIecKuid, TOJIBKO el MPUCYIIMK HAOOp MPaBOBBIX CPEACTB BBHIMOJHEHHS ATUX (DYHKITHIA,
¥ IMEHHO yKa3zaHHas crienu(uKa npeaonpeaenseT 0COOCHHOCTH MPABOBOM MPHUPOIBI KAXKIOH U3
CUCTEM TOCYIapCTBEHHOM BIAaCTH. BaXXHO, KOHEYHO, IOMHHTbH, YTO Ul KaXAOH H3 HHX
IPUOPUTETHOM ABIIAETCS JUILB OJIHA U3 TPEX OCHOBOIOJIAraromux GyHkui. OcTaabHble UMEIOT
JUIIb cyOcuIuapHoe 3HaueHUe.

10. Ilpomomxas paccykIeHHUs O CyeO0HOM HOPMOTBOPYECTBE, MBI MO CYIIECTBY BElEM
peYb O BHOBb BO3HMKAIOLIEH CHUCTEME B3aMMHOIO IHUCKPELIMOHHOIO CIAEPKMBAHUSA B Iape
«3aKOHO/ATeNIb — CyA», IMOCKOJbKY HOPMOTBOPUYECTBO M TOrO, M JAPYroro CIocOOCTBYET
OUEBHUJHOMY KAayeCTBEHHOMY COBEpIICHCTBOBAHUIO  IMPO(PECCHOHAIBHON  JAEATEIbHOCTU
kaxzaoro. Ilomyuyas HeaBYCMBICIEHHBIM HOpMOOOpa3yromuid curdaidl oT KOHCTHTYHHMOHHOTO
Cyna, ®enepanbHoe CoOpaHue HMMeeT BO3MOXKHOCTb YCTpaHEHHs Je(EeKTOB, OYHUIICHHS
CUCTEMBI IIPaBOBOIO PETYJIUPOBAHMSA OT «HOPUAMYECKOro Mycopa». Ilpuuem BekTOp
3aKOHOJATEIbHOM MOJEpPHHU3aLMU  YXKE 3a/aeTcsi HOPMOW CyJIeOHOro IOCTaHOBIJICHUS,
coepKaliell KOHCTUTYIMOHHO-TTPABOBOM CMBICH TOW KU3HEHHOW CUTyallid, TOTO CIUIETEHHS
OOIIeCTBEHHBIX OTHOIICHUH, PEryJIMpOBaHUE KOTOPHIX B UTOrOBOM akTe KOHCTHUTYIMOHHOIO
Cyna npuzHaeTcsi IOPOYHBIM.

OpnHako maHHas JIOTHKA JOJDKHA ObITh 3aBepiieHHON. MiMeeTcst B BHIy TO HEMaJOBaKHOE
00CTOSITENILCTBO, YTO COTJIACHO IOJIOKEHHMSIM YacTU 4YeTBEpTOM craThu 79-oif denepanbHOro
KOHCTUTYMOHHOrO 3akoHa «O Koncrutymuonnom Cyne Poccuiickoit ®@epepanuu» B ciaydyae
npusHanus pemieHneM KoncrtutynnonHoro Cygpa Poccuiickoit ®denepaunu HOpPMaTHBHOTO
IIPaBOBOTO aKTa He cooTBeTCTBYOMMUM KoHcTuTyuu Poccniickoit denepanuv MOIHOCTHIO WA
YacTUYHO JHOO B Cillyyae, €clid M3 COJEP)KaHMUS TaKOTO DPELICHHUS BBITEKAaeT HEO0OXOIUMOCTh

yCTpaHEHUs  BO3HUKILIEro mpobera B  MPaBOBOM  pEeryjIMpOBaHUM, JIO0  MPUHATHUSA
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COOTBETCTBYIOIEIO HOBOI'O HOPMATHBHOI'O IPABOBOI'0 aKTa HENOCPEACTBEHHOMY IPUMEHEHHIO
nojiexxuT Konctutymusa Poccuiickoit @exnepariuu.

O4eBUIHBIM MPEACTABIAETCS TO, YTO UMEHHO KOHCTUTYLIMOHHO-IIPABOBBIE IPUHIIUIIBI,
IIPUYEM KaK TEKCTYaJbHO BOCIPOM3BOAMMBIE B COOTBETCTBYIOUIMX HOpMax OCHOBHOI'O 3aKOHa,
TaK M BBbIBOAMMBIE IIOCPEJICTBOM MMEIOLIEH 0coOyl MpaBOBYK MPUPOAY IPOLEAYPHI
KOHCTUTYLIMOHHOT'O CyJoIpou3BoacTBa («ayx KoHcTuTynum»), nonoxxeHHsle B 000CHOBaHME
HEKOHCTUTYIIMOHHOCTH  JUCKBAIM(UIIMPOBAHHOW 3aKOHOJATEIbHOH HOPMBI —  SIBIISIOTCS
HaIpaBJAOIKUMHA  HeocpeAcTBeHHOro npumeHeHus Koncturynmu. Ilo cytm umeHHO 3T
IPUHLMIBL IPU3BaHbl CO3JaTh KapKac HOBOM CHCTEMBl IIPABOBOIO  PETyJIMPOBaHUS
IPUMEHUTEIBHO K COOTBETCTBYIOLIEMY Y4aCTKy OOLIECTBEHHBIX OTHOIIEHUH. 3aKOHOJATEIb HE
BIIpaBE OCYIIECTBUThH B JIaHHOM Cllydyae HOPMOYCTAaHOBJIEHHE BHE KOHTEKcTa 1100, TeM Oolee,
BOIIPEKH KOHTEKCTY BBISBIICHHOI'O KOHCTUTYIIMOHHO-IIPABOBOI'O CMBICJIA CIIOPHOW HOPMAaTUBHOM
CUTYallUH.

B cnyuae xe, ecnu Koncruryumonnsiii Cyn npu (GopMylupoBaHMM CBOETrO pPELICHUs
UCIOJIb3YET TEXHUKO-IOPUINYECKUI alrOpUTM BOCIIOJIHEHUS IPAaBOBOTO Mpodena N0 NPUHLUITY
«10 MOMEHTa IpPUHATHA 3aKOHOAATENIEM COOTBETCTBYIOIIEIO AaKTa CJIEAYeT HCXOIHUTh W3
CJICAYIOLIETO HOPMOTIOJIOXKEHHUS: ...», MBI SBJISIEMCSI CBUJCTEIISIMH MOSIBICHUS Cy1eOHOM HOPMBI,
oOecnieunBaroieil npsimoe aevictBue KoHcTUTynHMM, HEOOXOIUMOCTb KOTOPOTO BBITEKAET W3
3aKOHOJATENIbHBIX MNpPEANUCaHuid vacTtu mepBod crateu 15-oif Koncrurynum Poccuniickoit
@®enepalii U 4acTH 4yeTBepTOl cratbu 79-oif denepasbHOr0 KOHCTUTYLIMOHHOIO 3akoHa «O
Koncrtutyunonnom Cyne Poccuiickoit @eneparum». C 0JHOH CTOpPOHBI, JaHHas cyleOHas
HOpMa BOCIIOJIHSET IOpUAMYECKMHA mpoOen, Hen30eKHO Cco3/1aBaeMblii B  pe3yjbTare
JUCKBATU(UKALMKA MPaBOBOM HOPMBI B KOHCTUTYLIMOHHOM IpOLIECCE, CIIEA0BATEIbHO,
o0OecrieunBaeT HENPEPHIBHOCTH IPABOBOTO  PEryJIMPOBAaHUS COOTBETCTBYIOIIEH TIpYIIIbI
COLMAIBbHBIX OTHOUIEHWH M CTaOWUJIBHOCTh (DYHKIIMOHMPOBAHUS OOIIECTBEHHOH CHCTEMBI B
COOTBETCTBYIOIIEM €€ CEKTOPE.

C onpyroii CcTOpOHBI, Takoe cyAeOHOe HOPMAaTHBHOE IMpEANUCaHUuE MPaBOMEPHO
OTpaHMYMBAET JHUCKPEIMI0 3aKOHOJATEIBHOW BJIACTH B XOJE OCYIIECTBICHHS IPABOBOIO
pEeryJIupoBaHUs YK€ B Ipollecce 3aKOHOTBOpPUYECKOM (CMOTpH, Hampumep, [loctaHOBIEHMS
Koncturynuonnoro Cyna Poccuiickoir @enepaunn ot 15 guBaps 1998 roma Ne 3-II; ot 23
nexabpst 1999 roga N 18-I1; ot 18 despans 2000 roma N 3-IT; ot 27 anpenst 2001 roma N 7-1IT;
ot 2 anpeins 2002 roga N 7-11; ot 12 anpensa 2002 roga N 9-I1; ot 15 mapta 2005 roga N 3-I1; ot
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11 mas 2005 roga N 5-I1; ot 14 mrons 2005 roga N 9-I1; ot 10 urons 2007 roga N 9-11; ot 14
HOs10pst 2005 roga N 10-IT; ot 12 urons 2007 roga N 10-IT u ap.).

[Ipu stom mpaktuka Koncruryuuonnoro Cyma Poccuiickoit ®enepauuu B OJHUX
CIIy4asiX WJET IO IMyTH HW3JI0KEHUs CyAcOHOW HOPMBI B BHJEC KOHKPETHOTO IMPEANUCAHUS,
colepkalierocss B PE3OJIOTUBHOM  uacTw  pemienuss  (Hanpumep, [loctaHoBieHue
Koncturynmonnoro Cyzaa Poccuiickoit @enepanuu ot 23 nexadps 1999 roga N 18-I1), B apyrux
ciayuasix pesomonus Koncruryumonnoro Cyna Poccuiickoit @epepauuu aeT NpeanucaHue
MPaBONPUMEHUTENI0 MCXOAUTh W3 COJACPKAHUS TMPABOBBIX TMO3UIUN, W3I0KEHHBIX B
MOTHBHPOBOYHOM YacTU pEUICHUS, OCBSAIIAasi HEOOX0IMMOCTh 00ecreYeHnsT HEMOCPEACTBEHHOTO
npuMeHeHuss KOHCTUTYIMM COOTBETCTBYIOIIMMHM KOHCTUTYLUHMOHHO 3HAQUYMMbBIMU LEHHOCTSIMU
(Hampumep, HEAOIMYIIEHUE HECOPa3MEPHBIX OrpaHUYEHUN TpaBa TpakJaH Ha JIHYHOE
MPOBEJICHUE TMPEIBBIOOPHON aruTali MPOTUB BCEX KAHAMJATOB 3a CYET COOCTBEHHBIX
neHexHbIx cpeacTtB — [loctanoBnenue Koncrurynmonnoro Cyna Poccuiickoit ®denepanuu ot 14
HOs10pst 2005 roga N 10-11; HeponynieHue HeCOpa3MEPHbBIX OrPaHUYCHUI UMYIIECTBEHHBIX MTPaB
TPaXIaH-TOJDKHIUKOB W KPEAWTOPOB, KaK CyOBEKTOB TPaXKIAHCKOTO 000pOTa 3EeMETbHBIX
yuactkoB — IlocranoBnenne Koncrtutyunonnoro Cyna Poccuiickoit @enepanuu ot 12 urons
2007 roma N 10-I1 u 1.11.).

Cnexyer mOAYepKHYTH Jajnee, 4YTO, HampuMep, Takas coBpeMeHHas (¢dopMma
CHCTEMAaTH3aIlii HOPMATUBHBIX MTPABOBBIX aKTOB KaK KOMITBIOTEPHBINA YUET YKE JJABHO aKTUBHO
MHTETpUPYET HOpMaTuBHbIE IMpaBoBble mno3unuu Koucturynumonnoro Cyna Poccuiickoit
®denepalii B TEKCT 3aKOHOAATENIbHBIX W HMHBIX HOPMATHUBHBIX IIPABOBBIX AaKTOB OpPraHOB
rocyapcTBEHHOW BnacTH. [Ipu 3TOM HE BO3HHKAET BOMPOC O MPABOMEPHOCTH TMOAOOHOMU
WHTETpalli HOPMATHBHOTO Marepuaia. IJTO, K TOMY K€, BCEMEpPHO CIIOCOOCTBYET
MaKCUMaJIbHOMY JOCTHMIKEHUIO OJHOW W3 BAKHEHIIUX 3a/ad CHCTEeMaTH3allMh — OO0eCIEeYEHHUIO
yA00CTBa MOJIH30BaHKUS HOPMATHBHBIM MAaT€pPUAIOM B TIPOIECCE MTPABONPUMEHEHHUSI.

bonee Toro, HemocpeACTBEHHOE BKJIIOYEHHE B TEKCT HOPMATHBHBIX AaKTOB
KOHCTUTYLMOHHO-CYJI€OHBIX HOPM (TyCTh MoKa B (opMe HEO(UIUMAIBHOIO KHOEPHETUYECKOTO
y4eTa B paMKax HOPMATHBHBIX MPABOBBIX 0a3) BO BCAKOM CIydae CIIOCOOCTBYET OOECIIEYCHHIO
€IMHCTBEHHO BO3MOYKHOT'O BapUaHTa MPUMEHEHUsI HOPMbI 3aKOHA C HEMPEMEHHBIM YYETOM U B
CTPOTOM COOTBETCTBUHU C BbIsiBIIEHHBIM KoHcTuTyrmonusiM Cynom Poccuiickoit ®enepanuu ee
KOHCTUTYIITMOHHO-TIPABOBBIM  CMBICJIOM.  COBEpIIIEHHO OYEBHUJIHBIM  TPEACTABISIETCS  TO
00CTOSATENHCTBO, YTO TOCJE MPUHSITHS COOTBETCTBYMOMIETO pemenns Korncturynuonnoro Cyna

Poccuiickoit deaepanun NpUMEHEHHE HOPMbI 3aKOHA JIMOO MHOIO HOPMAaTHBHOTO IPABOBOIO
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aKTa BO3MOKHO MCKJIFOUATEIBHO B PAMKaX €€ HOBOI'O KOHCTUTYLIMOHHO 3HAYMMOI'O COJEPIKaHU.
WHoli xapakTep NpaBONPUMEHEHHs] CBHUAETENILCTBOBAI Obl O (aKTUYECKU IMPOTHUBOpeyallei
KoHcTuTynum nesTenbHOCTH FOPUCAUKIMOHHBIX U UHBIX IIPABOIIPUMEHUTEIBHBIX OPraHOB, 4YTO €
TOYKA 3peHus oOmell OmeHKH (YHKIMOHHPOBAHUS  TOCYNApCTBEHHOTO  MEXaHHU3Ma
npecTaBisieTcs a0COMIOTHO HEAOMYCTUMOM FOpUANYECKON aHOMATUEH.

AHanoruyHasi oLleHKa MOXET OBbITh PAacHpOCTpaHEHA TAK)KE Ha TPU OCHOBHBbIE (OPMBI
caMmopealM3alliy IIpaBa B paMKax Oosee oOILIEro mpolecca €ro OCYLIECTBICHHS (Hapsgy C
NPaBONPUMEHEHHUEM) — OCYILECTBIEHHE CYOBEKTUBHBIX IIpaB, HCIOJHEHHE HOPUAMYECKIX
o0si3aHHOCTEH, COOUIO/IEeHHE 3allpeToB, TO €CTh TeX (opM IpaBopealn3aluM, NPU KOTOPBIX
rpaxJiaHe JOCTUraloT COOTBETCTBYIOIIMX IPABOBBIX PE3yJIbTATOB MOCPEICTBOM Pa3HOOOPa3HBIX
IIPAaBOOTHOLIEHUH, HE mpuberas K MOMOLIM CTPYKTYp rOCyAapCTBEHHOro MexaHusMma. B stom
cilydae «KOHCTUTYLIIMOHHO OOHOBieHHas» pemenneM Koncrurymmonnoro Cyna Poccuiickoit
denepau HOpMa TakXe HE MOXKET ObITh pealn30BaHa COOTBETCTBYIOLUIUM CYOBEKTOM
(rpax1aHUHOM) BHE €€ HOBOTI'O (IIOJUTMHHOI'0) KOHCTUTYLMOHHOI'O KOHTEKCTA, NOCKOJIbKY MHOM
MOJIX0J] 3aTparuBaji Obl caMU OCHOBBI IIPaBONOPSAKA.

Crnenyer oOpaTuTh BHMMaHHE Ha TO HEMAaJOBAXHOE OOCTOATENBCTBO, UTO PEIICHUS
Konctutynuonnoro Cyna Poccuiickoit ®enepanu MOTyT Kak IPHU3HABaTh IPOBEPSEMYIO
HOpPMY HECOOTBETCTBYIOLIEH KOHCTUTYIIMH, TaK U MPU3HABATh €€ «YCIOBHO COOTBETCTBYIOIIEH»
KoHcTuTynuu, T0 €CTh COXpaHSIOUIEHCS B IPABOBOM CUCTEME JIMIIb MOCTOJIBKY, IIOCKOJIBKY 3TO
nomnyckaer  BbisiBieHHbIM ~ KonctutyumonneiM  Cyaom  Poccuiickoit  @enepauuu  ee
KOHCTUTYLIMOHHO-TIPABOBOM CMBICH (IIPU YCIOBMM €€ NMPUMEHEHUS B CTPOrOM COOTBETCTBUU C
ATUM CMBICIIOM).

IIpu sTOoM B mepBOM ciy4ae — TMOJHAs JUCKBATU(UKALKSA HOPMBI — peEIIeHHE
Koncturynuonnoro Cyna Poccuiickoit denepanuu 10KHO — B LEIsIX o0ecredyeHus: IpUHIKIa
CTaOMIBHOTO (DYHKIIMOHMPOBAHUS IPAaBOBOW CHCTEMBI — COJEpXKAaTh MEpHI, HalpaBJIeHHbIE HA
IPeoI0JIEHHE BO3HHUKAIOIIETO B TAaKOM CHUTyallMM IMPaBOBOrO MpobOesa: ONMpeaessTh MOpsI0K
BCTYIUICHUSI PEIICHUsS B CUIIY, a TaKKe MOPSA0K, CPOKM U OCOOEHHOCTH €r0o HCIOJHEHUS U
OIyOJINKOBAHUS B COOTBETCTBUHU C IMOJIOKEHUSMU IyHKTa 12 4YacTu mepBoil cratbu 75-oi
®enepasibHOTO  KOHCTUTYLHOHHOro 3akoHa «O Koncrurynmumonnom Cyne Poccuiickoin
®enepanun»; 1aBaTh COOTBETCTBYIOIINE MOPYYEHHUS (IIPEIIOKEHHUS) OPraHaM IoCy1apCTBEHHON
BJIACTH, BKJIFOUEHHBIM B HOPMOTBOPUYECKHH MPOLIECC, OTHOCUTENBHO MPUHATUS B HEOOXOAUMBbIE
CPOKHM HOPMAaTUBHBIX aKTOB, BOCHOJHSIOIIMX BO3HUKIINK MpoOes B MPaBOBOM pEryIHpPOBaHUM;

YCTaHaBJIMBATb BPEMCHHOC  PCTyJIMPOBAHUC O6H.[€CTB€HHI)IX OTHOIICHUH BIIPEIb a0
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3aKOHOJATEIBHOTO BOCIIOJIHEHHS HOPMATUBHOIO Ipo0ena B Cllydae HEBO3MOXHOCTHU
MPUMEHEHUS MPUHIUIIOB aHAJIIOTUM 3aKOHA U aHAJIOTMM MpaBa (HalpUMep, eClIM HOpMaTHUBHAs
TUCKBAIM(UKAIUSA Tpou3olnuia B cdepe peryaupoBaHUs TOCPEACTBOM HMIEPATHBHBIX
IIPABOBBIX CPE/CTB aJMUHUCTPATUBHBIX, YTOJIOBHBIX U MHBIX OTHOLIEHUN). [locnennuii BapuanT
[0 CYIIECTBY HAMOJHSET COACPKAHUEM M3BECTHBIN MOCTYJIAT HEMOCPEACTBEHHOT'O MPUMEHEHUS
KoHcTUTyIuu 10 MNpUHATHS HOBOTO HOPMATHMBHOIO aKTa B cilyyae AMCKBaIH(PUKAIUU
COOTBETCTBYIOIIEH HOpPMBI (4acTh ueTBepTas ctathu 79 denepanibHOr0 KOHCTHUTYLIMOHHOIO
3akoHa «O Koncrutyunonnom Cyne Poccuiickoit denepanun).

B gpyrom ciayuae — mnpu3HaHHE HOPMBI «YCJIOBHO KOHCTUTYLIMOHHOW», — HWHBIMH
CJIOBaMH, OTBEYAIOLIEH KPUTEPUSM KOHCTHUTYLHOHHOCTH JIMIIL B Mpenenax TpeOOBaHHM K ee
COJIEP)KaHUIO, YCTAHOBJEHHBIX COOTBETCTBYOMM pemeHneM Kouctutyunonnoro Cyna
Poccniickoit ®denepanyu, B KOTOPOM HOpMa IpU3HaHa COOTBETCTBYMOIIEeW KoHcrurynuu, HO
JUIIb B TOM CMBICJIE, KOTOPBIN BBISIBJICH JIaHHBIM pEIIeHHUEM (B 3TOM ClIy4ae MOKHO TOBOPUTH
TaK)K€ O YaCTUYHOH MO0 CMBICIOBOM JUCKBAIU(DHUKAIIUA HOPMBI) — (OpMaJIbHBIA MPOOEN B
IIPaBOBOM PETYJIMPOBAHUH OTCYTCTBYET. Beab B yKa3aHHON CHUTyallMH AUCKBATH(PHUIMPOBAHHON
10 CYLIECTBY OKa3bIBA€TCs IPABOIIPUMEHUTEbHAS IPAKTUKA, IOCKOJIbKY MOCIIEIHSS pa3olliach
C MOJUTMHHBIM KOHCTHUTYIIMOHHBIM CMBICIIOM HOPMBI, U €€ COXpaHEHHE 03Hayaslo Obl MpU3HAHUE
IIPABOMEPHOCTH HEKOHCTUTYLIMOHHOTO IIPABOIPUMEHEHHS, 4YTO CO BCEH OYEBHIHOCTHIO
ABJISIETCS HEIOIY CTUMBIM.

[IpoGen, TakumM  00pa3oM, OKa3bIBa€TCs  MPEOJIOJIEHHBIM  CaMUM  pelIeHHEM
Konctutynuonnoro Cyna Poccuiickoit ®enepanuu, coiepalliM HOBOE U €AWHCTBEHHO
BO3MO)KHOE B IIOCIEAYIOLIEH NPaBONPUMEHUTENBHON AESITEIBHOCTH HCTOJIKOBAHUE HOPMBI,
MpEACTABIISIIONIEE COOON MO CYyTH HOBBIM HOPMATUBHO-CYJEOHBIM TeKCT. OJIHAKO OTCYTCTBUE
peryisiTUBHOro mpobOena B ClIy4yae CMBICIOBOM JUCKBaIM(UKALMM HOPMBI HE O3HAYaeT
OTCYTCTBUSI HEOOXOIMMOCTH COOTBETCTBYIOLIEH IOCYIapCTBEHHO-BIACTHON NEATEIBHOCTH IO
NPUBEJCHUI0O YAaCTUYHO JAUCKBAIM(PHUIMPOBAHHOIO HOPMATHBHOrO Marepuana ((GpopmaabHO U
TEKCTyaJIbHO COXPAHSIOUIErocsi B HOPMAaTHBHOM akKT€) B COOTBETCTBHE C €ro HOBBIM
KOHCTUTYLMOHHO-TIPaBOBbIM cMbIciioM. ClrefoBaTeabHO, M B 3TOM Cly4yae HEOOXOAMMBIM
IIPEJICTABIISIETCS BKIIOUEHUE MEXaHU3Ma M1apJIaMEHTCKOI0 HOPMOTBOPUYECTBA, B TOM UYHUCIIE U 110
IPUYNHE «KOHTUHEHTAJIBHOCTH» OTEUYECTBEHHOW MpaBoBOM cucrteMbl. KOHCTUTYLIMOHHO-
CyleOHOe pelleHHe, HMMEIOIIee CBOI0 SIPKO BBIPAKEHHYI0 HOPMATHBHYIO COCTAaBIISIOILYIO,
MHUIMUPYET TUTYJIbHOE (JIEraJbHOE) HOPMOTBOPYECTBO, IMPU3BAaHHOE, B CBOIO OYEpE.b,

00eCreYnTh 3aBEPIICHHOCTh CBOEOOPA3HOIo Ipolecca IOPHINYECKONH WHBEHTapU3aluH,
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MEPBOTOJIMKOM  KOTOPOI'O  BBICTYNAeT BO3HUKIIUI  KOHCTUTYLHMOHHO-CYAEOHBIM  cIop,
BbI3BaHHBIH, B TOM YHUCIIe, IpUYMHAMH OpakKa 3aKOHOJaTeIbHON AESITeTbHOCTH.

11. Bo3Bpamasich K Hay9HOMY MOHUMAaHHUIO KOHCTUTYIIMOHATIN3Ma, OOpaTUMCS Tereph K
€ro BTOPOM — MHUPOBO33PEHYECKOM — COCTaBIAOMIEH. B J1aHHOM KOHTEKCTE OCHOBHBIM
¢unocopcko-npaBoBbIM  BOMPOCOM  CTAHOBUTCS  MpoOjeMa  MEXaHHW3MOB  IPaBOBOTO
CaMOOTPAaHUYEHUS TOCYIapCTBEHHOM BJIACTU W B OTOW CBSI3M IOCTAHOBKA IMPOOJIEMBI
KOHCTUTYIIMOHHO-TIPABOBOTO  TOCyJapCTBa Kak pe3ylbraTta (QYHKIMOHHUPOBAHUS  TaKHUX
MEXaHU3MOB.

B yka3zaHHOM KOHTEKCTE MOTYT U JIOJKHBI ObITh UCCIIEAOBAHbI Takue (pyHIaMeHTaIbHbIC
BONPOCHl KOHCTHUTYIMOHHON TEOpUM KakK, Hampumep, MpoliemMa HCTOKOB TOCYAapCTBEHHOU
MpeporaTUBbl 3aKOHOTBOpYECTBA. B NMaHHOM cilydae MMEIOTCS B BHJAY HCXOJHBIE OCHOBAHHS
WCKIIFOUUTENILHOTO MpaBa rOCyIapCTBEHHON BJIACTU MO apTUKYJUPOBAHUIO OOIICO0s3aTEIBHBIX
MpaBuJj NMOBeJEeHUs. TpaJuLIMOHHO TaKUM MCXOJHBIM OCHOBAaHUEM CUMTAETCA TOCYAApCTBEHHBIN
cyBepeHUTeT. OJHAKO KaueCcTBO BHYTPEHHErO0 BEPXOBEHCTBA M BHEIIHEW HE3aBUCUMOCTHU
rOCYIapCTBEHHOW BIIACTH MOXET OBITh IPUOOPETEHO MyTEeM, BEChbMa JAJICKHM M HE CBSI3aHHBIM C
MIPABOBBIMU XapaKTEPUCTHKAMU, HAIIPUMED, IIOCPEICTBOM HACHIHS JIMOO rpousBoiia. Ho B aTOM
CIyya€ TOBOPUTh O BO3MOYKHOM IIPABOBOM CaMOOTPAaHMYEHUM TOCYAAPCTBEHHOW BIIACTHU
MIPEJICTaBIsIeTCS BECbMa MPOOIeMAaTUYHBIM.

®unococKko-MpaBOBOM  MOAXOJ K  HCCIENOBAHUIO KOHCTUTYIMOHAIM3Ma  Kak
MHPOBO33PEHHUS TIPEANoaraeT NpPU3HAHUE 3aKOHOTBOPYECKOW MPEporaTuBBl TOCY/IapCTBa
€CTECTBEHHBIM MPaBOM MocieAHero. [Ipu 3Tom joruka paccykaeHuil BEIBOAUT HENPEAB3ATOIO
UCCleoBaTenss K HJee MPaBOBOTO CaMOOTpPaHUYEHHUs YK€ COOCTBEHHO 3aKOHOJATEIbHOMN
BJIACTH, JUCKPEIHs KOTOPOM B MPABOBOM KOHCTUTYIITHOHHOM T'OCYJIapCTBE JKECTKO OTpaHHYECHA
KOHCTUTYIIMOHHBIMH TpUHIMIIaMH. Heobxoaumo mpu 3TOM NOAYEPKHYTh, YTO B JIAHHOM
KOHTEKCTE Tak)Ke HMMEIOTCS B BUAY HE TOJBKO MPHUHIMUILI, (POpMaTu30BaHHBIE B TEKCTE
KoHcTuTylinuu, HO M Tak Ha3bIBaeMble BBIBEJCHHBbIC MPUHIMMBI («ayX KoHcTUTyIMm») Kak
HOPMATHBHBIN PE3yJIbTAT JCSITEIILHOCTA OPTaHOB KOHCTHUTYIIMOHHOHW IOCTHIMHU. B camom nene,
Mbl HE HaWJIeM B TEKCTE [EUCTBYIOIMIEH OTeYeCTBEHHOW KOHCTUTYIIMUM MO3UTUBHOM
(GOpMyIHMpPOBKH, HalMpUMep, TMNPUHIUNA [PABOBOM  OMNPEACTCHHOCTH WM  MPUHIUIA
HEJOMyCTUMOCTH PA3JIMYHOTO OOpaIeHHs C JHIIAMH, HAXOIAUIUMUCS B CXOJHBIX CHUTYaIHSIX
(MpUMEHEHHUsT Pa3TUYHBIX PEKUMOB MPABOBOTO PETYJIUPOBAHUS K CXOJIHBIM CHTYaIUsIM),
KOTOpBIE, PaBHO KaK MU MHOTHE JIPyTrye MPaBOBbIC MPUHIIMIBI, BBISBISIOTCS KOHCTUTYIIMOHHBIM

CyznoM B mporecce cBoei ASITENbHOCTH U KIaAyTCsl B OCHOBY IPUHUMAEMbIX PEIICHUH.
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®dunococko-mpaBoBoe MOHUMAaHUE KOHCTUTYIHOHAIM3Ma B €r0 MHUPOBO33PEHUECKOM
cpe3e MO3BOJIsIeT O0eCHeuruTh HaydyHOe OOOCHOBAaHME TAaKOMY HHTepecHeilieMy (eHOMEHY
KOHCTUTYLIMOHHO-TIPABOBOM JECWCTBUTENBFHOCTH KaK IOJCYIHOCTh TOCYAApCTBA COOCTBEHHOMY
CyJly, YTO HAaIIPSIMYIO B3aUMOCBSI3aHO C CO3/IaHUEM MHCTUTYTa KOHCTUTYLIMOHHOT'O PABOCYIUSI.
B 3axirodeHne MOXHO BbICKa3aTh yOexJeHHEe B TOM, YTO TBOPUECKOE COCAMHEHHE YCHUIIUN
bunocopcko-npaBoBoii U  COOCTBEHHO KOHCTUTYLIMOHHO-TIPABOBOM  HCCIIEIOBATENbCKON
HANpaBICHHOCTH MOXET CYIIECTBEHHO INPOJIBUHYTh OTEUYECTBEHHYIO OOIIETEOPETUYECKYIO WU
KOHCTUTYIHOHHO-TIPABOBYO HayKy, a TaKkKe KOHCTUTYLIMOHHO-CY/ICOHYIO u
MPaBONPUMEHUTENIbHYIO MPAKTUKYy B 1EJIOM B HAaIpaBICHUU pa3pelieHUs] BaKHEUIINX

q)yHI[aMeHTaJ'ILHbIX, PaBHO KaK U IIPUKJIAJIHBIX 3a/1a4.

Kpycce Baragumup UBanoBuu
3aseoyrowuii kagedpoti meopuu npasa
Teepckozo eocyoapcmeenHo2o yHusepcumema,

npogeccop, 0.10.H.

Punocodpusi COBpeMEHHOI0 KOHCTUTYIHOHAJIM3MA

U nmpodJiemMa 3;10ynoTpedjeHusi NpaBomM

dunocopust KOHCTUTYLHOHAIN3MA MPU3BaHA TOBOPUTH O TOM, KaK, a 3HAUUT — U 01 ue2o,
MOYET M JIOJDKHA ObITh MPUHIMIIMAIBHO OPraHU30BaHA U YIOpPsIoueHa OOIIECTBEHHAs KU3Hb
€60000HbIX MOJEH. DTO OTChUIAET HAaCc K AHTHUYHBIM HCTOKaM 3amagHoW TpagulMM IMpaBa.
IOpuanueckas Hayka npusHaer, uro (axtuuecku yxe [lmaton um Apucrtorens B ['peuun,
[Tomubuit u Iluuepon B Pume omepupoBanu NOHATHEM KOHCTUTYLUHU JUISL ONpEAETIeHUs

COOTBETCTBYIOMIEH (ONTUMAIBHON) MOJENH TOCYIapCTBEHHOrO ycTpoeHHs S,

IIpu >tOM
Cy)KIEHHSI ~ AHTHUYHBIX  MBICIUTENEN  HOCHIM  IPEUMYIIECTBEHHO  YMO3PHUTENbHBIMN,
CHEKYJIATUBHBIN XapaKTep: UX «KOHCTUTYLUU» ObUIH, BO MHOTOM, IIJIOJJOM UX € COOCTBEHHBIX
MHUPOBO33PEHUYECKUX MPEACTABICHUI, OHTOJIOTHYECKUX U THOCEOJIOTMYECKUX YCTaHOBOK. HblHe
H0J00HOE HEMTPUEMIIEMO.

1. KOHCTUTYUMOHHBIH TEKCT KaK 00beKT puiiocogckoro anaausa

118 Cm., manpumep: @pun K. dpon. Teopus cMelIaHHOH KOHCTUTYIME B aHTUYHOCTH: KpUTHYECKHil aHaIN3
nonutraeckux B3rsaoB [lommowus. CI16.:, 2007. C. 22-23 u ap.
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Cogpemennbie HalMOHANIbHBIE KOHCTUTYIMH (BKiItodas Koncrutynuio PO) cymiecTBytoT BHoOJIHE
JIOCTOBEPHBIM, HATJSAHBIM, JETUTUMHBIM 00pa3oM. CojepxaHue KaxJA0H U3 HUX MMEET JIHILb
oTyacTH OcoOeHHBIH xapaktep. Ckopee, 3TO «BapuallM Ha TEeMy» HEKOH TJI00aiIbHON
KOHCTUTYLIMOHHOW MoJienu. PeanbHocms Takoro poaa KOHCTUTYLMOHHOTO TEKCTa HMCKII0YaeT
€ro HeJOONEHKY KaK YHHBEPCATBHOTO HCTOYHKKA U (OpMBI HarmoHansHoro mpasat®. C yuetom
e OOILIEeNPU3HAHHOTO 3HAYCHHs MPHUHIMIIA BEPXOBEHCTBA IpaBa KOHCTUTYLMOHHBIA TEKCT
OKa3bIBACTCSI HEMPEPEKaeMbIM HMCTOYHUKOM HMH(OpPMAIMH O CIPaBEUIMBOM M IPABWIBHOM B
KOHCTUTYIIMOHHBIX OOINECTBEHHBIX OTHONICHHSX, HAJICKANUX TOJUTHUYECKUX HWHCTHTYTaX,
JOIYCTUMBIX MapaMeTpax I'pa)JIaHCKOro odiecTBa. B KoHEYHOM cuere, OH 3akKioyaeT B cebe
BCE AaKTyalbHble KOHCTUTYLUMOHHO 3HAYUMbIE SIBJICHHS M  TPUOOpETaeT  Ccraryc
KOHCOJIUMPOBAHHOTO 00BEKTa (Qumiocopckoro ocmeicieHus. Bmecre ¢ TeMm, ¢dumocodus
COBPEMEHHOTO KOHCTUTYLMOHAIM3MAa COCTOMT C OTUM OOBEKTOM B BECbMa HEOOBIYHBIX
OTHONICHUSIX. [lefiCTBUTENBHO, MOJIE €€ YMO3aKIIIOUEHUH U BBIBOJOB OIpe/eieHo (0003HaYeHO),
10 CYTH, T€M, YTO OHA CaMa — B CBOEM HMCTOPUKO-TIOBECTBOBATEIILHOM TUCKYpPCE — YTBEpAUIA U
«HaguKTOBana». boiee Toro, Bcerga M 0€30TOBOPOYHO agpecysich K 3TOMY OOBEKTy, OHa
MPOJIOJDKAET OKa3bIBaTh peEIIAroliee BIUSHUE Ha TEKYIIUH TpoOIecc ero MEepPMaHEHTHOTO
dbopMaTupoBaHus.

Jns Toro 4troObl OOOCHOBAaTh TaKOE€ COOTHOIICHHWE, HEOOXOAMMBI yTOYHEHHs. Bo-TiepBbIX,
COBPEMEHHBIM KOHCTHUTYIIMOHHBIH TEKCT MPOJODKAET OCTaBaThCS aTPHOYTOM W IMPU3HAKOM
CYBEpPEeHHBIX rocymapctB. W3 oatoro yxke ciuenyer, 4d9ro ¢uiocodus COBPEMEHHOTO
KOHCTUTYIIMOHANIU3MAa JOJDKHA OBITh «HAIIMOHATBHOW», T.€. TMPEACTABIATH OMPEICICHHYIO
KyJbTYPHYIO TPAIHUILIUIO.

Bo-BTOpBIX, COBpPEeMECHHBIE KOHCTUTYIIMHM SIBIITIOTCS CUCTEMAaMH OTKPBITBIMU IS
MEXIYHApOJHOTO TIpaBa TIpaB YeJOBEKAa © OOMENPHU3HAHHBIX MPHHIMIIOB H HOPM
MEXIyHApOJAHOTO TpaBa, UX TEKCTHl BBIXOJAT 33 CBOM HOMHUHAIBHBIE TPAHUIIBI, TOTOIHSISACH
pa3HoOOpa3HBIMU ONaHKETHBIMHU (parMeHTaMu. COOTBETCTBEHHO W Jt00as «HAIMOHATbHASH)
¢unocopuss KOHCTHTYIHOHAIM3MA C HEH30EKHOCTHIO OKa3bIBACTCS YacThIO BCEMHPHOM

(KOCMOTIOTUTHYECKON) MHUPOBO33PEHUECKON «IMAJUTPBD» HICOJIOTHI, yUYeHWH W BEpPOBAHUM.

119 «CoBpEMEHHOCTEY KOHCTUTYLIMH ONPEEIAETCS HE ATOM ee NPUHATHS: 3TO CYLIECTBEHHbIN PU3HAK,

yTBEp KIaeMbIif Ha OCHOBE THITOJIOTHUECKOTO aHAIIN3a; «PEaTbHOCTE) BBIpakaeT ()CHOMEHOJIIOTHIECKH SIBICHHYIO
CMBICIIOBYIO IEJIOCTHOCTH TeKcTa KoHcTuTyIwH. [logpobHee cm.: Kpyce B.U. PeansHOCTE poccuiickoit
Koncrurynnu / Koncrurynus Poccuiickoit @epepannu: TOKTpUHA U TIPaKTHKa: MaTepHaisl HAyIHO -TIPAaKTHIECKOH
KoH(pepeHnnH, mocBsmeHHoi 15-1etuto Koncturynnn Poccuiickoit @enepannu u 60-neruro Beeobmieit
Jeknapanuy npas yenoBeka. Cankt-IlerepOypr, 13—14 Hos6ps 2008 1. / otB. pen. B.JI. 3oppkun. M.: M3naTenscTBa
Hopwma, 2009. C. 235-251.
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[Tpryem, ycioBHEe HAXOXAEHHUS B JaHHOM KOHTEKCTE SIBJISETCS U1 Hee He (OpMaJbHBIM U
BBIHY)KJICHHBIM, @ HMMAaHEHTHO OOYCJOBJIEHHBIM. TpaHCHAIMOHAIBHOE, MEXIyHApOJHOe
COOTBETCTBUE — KIIOUYEBOM MpEAUKAT COBPEMEHHBIX HAIMOHAJIBHBIX («CYBEPEHHBIX))
KOHCTUTYLIUH.

B-TpeTbuX, KOHCTUTYLIHOHHBIA TEKCT €CTh YHUBEPCAIBHBIN Heucuepnaemvlil UCMOYHUK
IIPaBOBBIX CMBICIOB, a 3HA4UT U ¢opMm mpasa. HemocpeacTBeHHO, mpsMO, OyKBalbHO OH
«TOBOPUT» O BECbMa OTrpaHMYEHHOM Kpyre Bemed. OJHAKO «BHYTpH», B TIJIyOHWHE, MOJ
«IOBEPXHOCTBIO» 3TOIO TEKCTAa ecmb OTBEThl Ha BCE AKTyalbHbIE 11 KOHCTUTYLIMOHHO-
IIPAaBOBOM NPAKTUKU BOINPOCHL. 1 Bce COOTBETCTBYIOLIME OTBETHI PA3bsACHAIOT U YCTaHABIMBAIOT
OIHO U TO €. YTO HE KOHCTUTYLIMOHHO, U YTO KOHCTUTYLIMOHHO, T.€. — OJHOBPEMEHHO —
JIOIYCTUMO, CIIPAaBEUIMBO U IPaBUIbHO. [[03TOMY OHUM BBICTYHaIOT KPUTEPUSMU OLIEHKU U PaHEe
YCTaHOBJICHHBIX IOPHINYECKUX (00111e0053aTeIbHBIX) HOPM.

B-uerBepThIX, M€ KOHCTUTYLIMOHHOTO TEKCTa IPEIONpPENEIsAeT, a CaMHU TEKCThI
OnpeneNnsdoT, KTo OyJaer JaBaTh HeoO0XoauMble o00IIeo0s3aTesbHble OTBEThl U BBIHOCHUTh
OKOHYATEJIbHBIE CYXKIEHHUSI O KOHCTUTYLIMOHHOM — 3TO OpraHbl KOHCTUTYLIMOHHOW FOCTULIMU.
[ToHsTHO, KaK TPYAHO NPU3HATH 0E€302080pOYHbI XAPAKTEP KOMIIETEHLUN KOHKPETHBIX JIMIL,
YIOJIHOMOYEHHBIX K  MHTEpHIpeTalud  KOHCTUTYLMOHHBIX  TeKCToB.  PDunocodus
KOHCTUTYLIMOHAJIM3Ma MCTOPUYECKU MpPHILIA K TaKOH HeoOxonumocTu. OJHAKO MpU 3TOM OHA
HE cOorjlaliajach U HUKOTJA HE COIVIACUTHCS C TE€M, YTO OTHBIHE KOHCTUTYIIMOHHAs HMCTHHA
onpejensercs «wmramnoM npomnucku» B 3agaHuu  KonctutynuonHoro Cyna P®  wumm
Bepxosnoro cyna CHIA. ®dunocoduio KOHCTUTYIHOHATU3MA MOTYT YCTPOUTH TOJBKO TakKue
CY)KIEHHSI O KOHCTUTYLIMOHHOM B €r0 KOHKPETHBIX IPOSBIICHUSAX, KOTOpBIE BIIOJIHE
TIOATBEPKIAIOT CBOKO JOKTPMHAIBHO-HOPMATHBHYI0 npupoxy'?’. Ilostomy oHa Bmpase
«TpeboBaThy», YTOOBI BCE JETUTUMHBIE (0(ULIMATBHO MPABUIbHBIE) OTBETHl HA KOHCTUTYLIMOHHO
3HAUYMMBbIE BOIIPOCHl  OCHOBBIBAJMCh HAa HHTEPHpPETAalMM KOHCTUTYLIMOHHOIO  TEKCTa,
KOHCTUTYLIMOHHBIE  «CHJUIOTHU3MBD»  MOAKPEIUISUINCH ~ METOJOJIOTUYECKH  BBIBEPEHHBIM,
BHYTpPEHHE HEMPOTUBOPEYMBHIM KOMOMHUPOBAHHUEM KOHCTHUTYLMOHHBIX MPUHIUIIOB, IIEHHOCTEHN
u neneit. [Ipu takoMm ycnoBuu ¢Quinocopus KOHCTUTYILHMOHAIM3MA Hpu3Haem HUX B KauyecTBE
BO3MOXKHOTO BapHaHTa pelIeHHs KOHCTUTYLMOHHOM mpobnembl. Paszymeercs, HHKaKux

(I)OpMaJ'IBHBIX IOPUIUYCCKUX CIIEACTBUM 13TO IMPpU3HAHUC (a PaBHO U HEC HpI/IBHaHI/Ie) HUMETHh HC

120 Cm.: Bonnaps H.C. HopMaTHBHO-0KTpUHANIBHAS TpUpoa petuenuii Konctutyunonnoro Cyna P® kak
MCTOYHMKOB ITpaBa // XKypHan poccuiickoro npasa. 2007. Ne 4. C. 78-82.
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6y,HeT. O,Z[HaKO HCO6XO,Z[I/IM3H ITIOJIHOTAa KOHCTUTYLIMOHHOI'O ITPAaBOIIOPAIKA 0e3 Hero BpAd JIN

BO3MOXKHaA.

2. 3HaueHMe U «MeCTO» PeJIMTHO3HOM YCTAHOBKH B GHI0cO(MH KOHCTUTYLIHOHATINU3MA
IIpencraBienue o GpyHIaMEHTAIbHOM — LIUBHIIM3ALMOHHOM — Pa3MEXEBAHWU DPEIMTHO3HON U
KOHTPPEJIIUTHO3HON (Hay4uHOH) ¢uinocohun MMeeT HemMalo OOOCHOBAaHMM B OTEUYECTBEHHOMU
KYyJIbTYpHOU Tpanuuuu. Puckaem cocnatees Ha JI. IllectoBa. «BrisaeBmuces» B JIMIA U JTyIIH
CaMbIX «IIOMYJISIPHBIX» 3alaJHBIX (PHIOCO(POB, ITOT «OECIPOCBETHO YMHBII» U MapaoKCaTbHbIN
ajlorMaTHk, yoeauncs: «kpome IlnaToHa, KoTopblif mpu3HaBan bora nuinbs HamoJOBUHY, Bce
oCTajbHBIE MCKamM Tombko Myapoctu»i?! (kypcuB moit — B.K.). JlefictBuTensno, Ilnaton
MMEHHO OTYacTH IMpu3HaBan bora, HO He 6epun B HEro, MOCKOJIbKY BEPUTh HAIlOJIOBUHY,
KOHEYHO, Hemb3s. Mexay tem u cam JI. IllectoB, mocBaTMBIIMK CBOIO (HMIIOCO(CKYIO JKU3HB
OJTHOW WeNIM — PacKphITh IMyOuHY Oe3nHbl, pasznenstomei Mepycamum u AduHbl, Kak ToH
UCTHHBI, KOTOpasi OTKPbUIACh EMY U Tep3aja U €ro Iylly, — B bora Toxe He BEpWJI, BO BCAKOM
cinydae, He Bepua B Mucyca Xpucra m ero biaryio BecTb. TeM yIuBUTEIbHEE, HACKOJIBKO
NPUBEICHHOE CyXeHHe Prtocoda co3BydHO cioBam aroctoina [1asma: «IlockombKy Mup cBOEIO
MyJpocTbio He mo3Han bora B mpemyapoctu boxwueit, — 6maroyrogso Oeuio bory Oesymuem
TIPOMOBEIH CMIACTU BEPYIOMMX» 122,

Ho uro u3 »toro cnenyer? Ouenb MHoroe. Bo Bcakom ciywae, i TpeOoBaHMIA
o011eo0s3aTenbHbIX, CTAaHIAPTOB M IieJiel OO0IenpU3HAHHbIX, T.€. UMEHHO TaKuUX, KOTOPBIMU
3aHHMaeTcs, ¥ KOTOpble OOOCHOBBIBaeT (uiIocopusi KOHCTUTYLHOHanu3Ma. B onxHoil u3
HenaBHux mponoseaei Ilarpuapx PIIL[ Kupwnn cocnaics Ha HpHUBEAECHHBIE BBILIE CIIOBA
arocTosia, roBopsi 000 BceX, KTO CEroAHs — CaMOYTBEPK/IasiCh B CBOEH YCIEIIHOCTH U yOexas
cebst B COOCTBEHHOM OJ1aromnojyyud — HE BUJAUT (CcTapaeTrcs HE BUAETb) HU CYETHOH TIIETHI
JOCTUTHYTOTO, HU UCTHHHBIX MPEANOCHUIOK T€X YIpo3 U BBI30BOB (KaK UX MPUHATO Ha3bIBaTh),
KOTOpPbIE OYEHb CKOPO MOTYT MOKO0JIe0aTh Bce MUPOYCTpOCHHUE 3anaaHoro Tuna. [lo3anee oH xe
chopMynnpoBall ¢ 00e30pyKUBaIOIIEH IPOCTOTOM M TBEPJOCThIO: HECMOTpPSI HA MHOT0ooOpasue
UJE0JIOrHi, HaAyYHbIX U MHPOBO33PEHUYECKUX MPEICTABICHUN, )KU3HEHHBIX MMO3ULIUH, JIIOJU, B
KOHEYHOM Cc4YeTe, JEJATCS Ha JBa THIA: BEPYKOUIMX M HEe Bepywoomux B bora. Cweici He
PETUTHO3HON KHU3HH — YJIOBJIETBOPEHHE MOTPEOHOCTEH «BHEIIHErO» YeNOBEKa, M 3HaHHE

(BKJIIOYAsi 3HAHME 3aKOHOB) aKTyaJlbHO IOMOTaeT eMy B ATOM. CMBICT PEIMTHO3HOM KHU3HU B

121 Cm.: Ilectos JI. Potestas clavium (Baacts kmoueit) / Illectos JI. Counnenns B 2-x Tomax T. 1. C. 17.
122 Kop. 1. 21.
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TOM, 4TOOBI «BHYTPEHHUHN 4elOBEeK OOHOBIISUICA CO JIHSA Ha JEHb», CIyka He OykBe, HO Jyxy
3akoHna, ubo Oykea yobusaem, a Jlyx kuBOTBOpPUT. Ha 3TUX OCHOBAaHHSAX U Pa3BUBAIOTCA, B
KOHEYHOM CYeTe, MPEACTABICHUS O CMbBICIE, a 3HAYUT — O LIEHHOCTAX, LENIX U MPUHIMIAX
OOLIECTBEHHOMN KU3HU.

[loHsATHO, YTO HE Bcerjaa CHpaBeIIMBO CBOJAUTH JTUXOTOMHIO YEJIOBEUECKOW MPUPOABI K
aHTUTe3e Ayxa MU MIOTH. OJHAKO BCE AKTyaJbHO YEJIOBEUECKOE — CyIIee M JOJKHOE —
pacKpbIBaeTCsi MEXIy OSTUMHU TpaHsmu. [IpaBo — OIHO M3 CpPEACTB ONOCPEAOBAaHUS ATOIO
npouecca B KOHTEKCTE YHOPSAOYEHMsI COLUAIbHOM mpakTuku. OT TOro, Kakum OyJeT mpaso,
3aBUCUT MHOroe€, HO — He Bce. He MeHee Ba)XkHO, KaK 4eJIOBEK BOCHPUHUMAET, U OLICHUBAET
MpaBo; Uil KaKUX LieJIel MOIb3YyEeTCsl UM; a 3HAYUT — KAKOU YEJI0BEK BBICTYIAET «T€HEPaIbHBIM
CyOBEeKTOM IpaBa B MHpE TOTAIbHO HOPUIMZUPYEMBIX CBSA3€M W OTHOILIEHUH, B MHpE
IPAKTUYECKOI0 KOHCTUTYIMOHaIu3Ma. W 31ech BaKHO yTBEpAUTHCS B IMOHUMAHUM TOTO, 4YTO,
Konctutynus Beime IlpaBa, a 3Ha4UT U MpaBOCO3HAHUE JODKHO OBITh KOHCTUTYLIHOHHBIM.
KoHcTuTylInoHHOE TpaBOCO3HAHWE, B CBOIO OYepeb, HE MOXKET ObITh WHTCHIMOHAIBHO
000COOJICHHON KOMIIOHEHTOH OOIIECTBEHHOTO CO3HaHHSA, C(HOPMHUPOBAHHOTO Ha OCHOBE
IPEIIECTBYIOLET0 PEIUTUO3HO-TyXOBHOTO «COTJIAIIEHUS» HApoJa, €ro HEnOBTOPUMOMN
KYJbTYPHOU TpaJULIMH.

Kocmononuruueckast — (3amajgHasi) MoJeNb  KOHCTUTYLHOHAIM3Ma €CThb  MOJEIb
PEeNUTruo3HO «00E3INYEHHAsD U MOXKET OBITh MPEJCTABIIEHA UCKIIOYUTENIBHO HA aTEMCTUYECKOM,
a TOYHEEC — KOHTPPEIUTHO3HOW OcHOBe. [Ipu OIleHKE MEpPCIEeKTUB «IPHOOIIECHUs» K TaKou
MO/JIENI HENb351 HTHOPUPOBATh TOrO (PaKkTa, YTO MCTOPUUECKU UMEHHO PEJIUTHs J1aBajl 4YeI0BEKy
HE00X0/IMMbIe OPHUEHTHUPBI pa3IndyeHus 00pa U 37a.

Cnocob6na mu ¢unocodus KOHCTUTYIIMOHAIN3MA COBMECTUTH B ce0€ MPOTHUBOIIOIOKHBIE
MHUPOBO33PEHYECKUE YCTAHOBKH, W MOJKHO JM pPEIUTHMO3HOE TpeOOBaHUE CIYKEHUs IyXy
bo>XeCTBEHHOTrO 3aKOHa KOPPEKTHO JKCTPANOJUpOBaTh Ha IOJIOKEHMS 3aKOHA YEIOBEYECKOTO
(uctounukoB (¢opm) mpasa)? CoBpeMEHHOE MpaBoO, Ka3ajJoch Obl, HE UMEET MPENOCHIIOK K
TOMY, 4TOOBI ero ymnoaooOssnu penuruu. bomnee Toro, B Poccum kak neMOKpaTHUyecKoOM U
CBETCKOM TOCY/JapCTBE KaXKIOMY T'apaHTHpPyeTcsl Kak cB00O/Ja BEpOMCIIOBENAHUS, TaK U MPaBO
He ucnoBeoBaTh HUKaKoi penuruu (ct. 28 Koncturyuuu P®). He3pi0s1eM 1 KOHCTUTYIIHOHHBIH
MNPUHIIMIT UACOJOTHYecKoro MHorooo6pasust (4. 1 m 2 cr. 13). AHajorudsele, MO CYyTH,
MOJIO’KEHHUS COJEPKAThCSl B aKTaX MEXAYHAapOJHOIO MpaBa M HAMOHAJIBHBIX KOHCTUTYLHSIX
IpYyrux JAeMOKpaTHueckux crpaH. OgHako, MpH3HaBas 3a 4YEJIOBEKOM IPaBO BEPUTh WIIM HE

BepuT B bora, Konctutyuus PO 6e30roBopodHo, HE3aBUCUMO OT COLMAIIBHOTO CTaTyca, Tpedyer
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OT HEro coOJII0JaTh CBOM YCTaHOBIEHUS W 3akoHBI (4. 2 cr. 15 Konctutymuum P®). U sto
TpeOoBaHUE HE ABIIAETCS POPMANIBHBIM yke moToMy, 4To B Konctutyuuu PO npaktuyecku HeT
dbopManbHO  ONPENENCHHBIX  IOJIOKCHHWM, a TIOJNIOKEHUs  3aKOHOB  JOJDKHBI  OBITH
KOHCTUTYIUOHHBIMHU.

Hcxoaupiii mochUT KOHCTUTYIIMOHHOTO TPeOOBaHUS 3aKIII0YAETCsl, TAKUM 00pa3oM, B TOM,
yToOBl cobmonath He OykBy Konctutyuuu P®, Ho ee myx. CrnemoBarenbHO, MMEHHO TaKuM
00pa3oM — KakK JIyXOBHO HANOJHEHHBIM, HACBHIIICHHBIA <(CKUBOTBOPSIIMMU» HICATaMH U
[EHHOCTSMU — ¥ HE0OXOIMMO BOCIIPUHUMATh KOHCTUTYLIMOHHBINA TeKCcT. HO rOTOB J1 K TakoMmy
BOCTIPUATHIO TOT, KTO 00yUY€H MBICIUTh UCKIIOYUTENHHO PAIlMOHANIBHO U TPAKTOBAThH JYXOBHOE
(uIeanbHOE) TOMBKO KaK «IPOAYKT» CaMOOPTaHM3allMK U3HAYaIbHO MepTBOM Matepun? Ckopee
OH JIMIIb 00 ONpedeieHHO20 MOMeHma He OyIeT Bo3paxaTb TOMY, YTO HWMEHHO, B CHITY
«oTpaxeHusi boxecTBa BO BceM CyIIem», YTBEP)KIACTCS PEAJbHOCTh KaK OHTOJOTHYECKOE
CPOACTBO ATOrO CYIIEro U «IUHAMHYECKOe Haudano ku3Hu», u uro Koncrutyuus PD ecthb
BaXHEHIINN KOMIIOHEHT maKol POCCUNCKON peanbHOCTH. [loHMMaHue U MpU3HAHKE BaXKHOCTHU
ATOr0 OOCTOSITENIBCTBA KAaK (haxma, HAXOAUTCS B MPSIMON 3aBUCHUMOCTH OT TOTO, B KaKOW Mepe
WHIUBUIIyAIbHOE U OOIIECTBEHHOE  TMPABOCO3HAHHUE  OTMEUEHBl W PEIMTHO3HOU

COCTaBHHIOIHeﬁlzg. OcHoBaHUE OTEYECTBEHHOIO MIpaBOCO3HAHUA  COCTABJIAOT OYXOBHO-

KyJbTYpHBIH TpaAMIMOHAIN3M U TpaBociaBue’?

U B POCCUHCKOW HAy4YHOH TpaauLIMH
penuruosHas ¢unocopus NpaBa 3aHUMAeT BIIONHE JOCTOHHOEe MecTol?. OnHako coBeTckoe
HCTOPUKO-MATEPHATNCTHIECKOE HACIEME JANeKo He M3KHMTO, M I MHOTHX COBPEMEHHBIX
FOPHIMYECKUX TEOPMii TO3HAHMS PEIUTUO3HAS KOHHOTAIMS OCTAaeTCs dyKepoaHol. Mexay TeM
KaK JUIs POCCUHCKONW (UIOCOPUHM KOHCTHTYHHMOHANM3MA (XOTS OHA, Pa3syMeercs, CBOUM
«T1epcOHN(DHINPOBAHHBIM» MPABOCO3HAHMEM HE 00IaJaeT) PETUTHO3HOE MHPOBO33PEHUYECKOE
TMO3WIMOHAPOBAHME  OKA3hIBAETCA B pAjfe  CIydaeB  HEOOXOAMMBIM  YCIOBHEM  ee

COCTOATCIIbHOCTH, onpenenﬂeMoﬁ Ha3HA4YCHUEM COYy4YaCTHA B IPAKTUKC KOHCTHTyuHOHHOﬁ

IOCTUIIMH.

2. 3aoynorpeOJjieHMe  nmpaBoM  Kak  npobjgema  ¢uiaocopum  COBpPEMEHHOrO

KOHCTUTYIIHOHAJIU3MA

123 Cm.: @pank C.JI. PeanbHocTs 1 yenosek. CI16.: PXTH, 1997. C. 365-390 u xp.

124 Cwm., nanpumep: Tomcunos B.A. MicTopus pycckoii nojutrueckoil u npasoBoit Mbiciu. X—XVIII peka. M.
MznarensctBo «3eprano», 2003. C. 14-34 u ap.

125 Cm., manpumep: «Pycckast penurnossas Gpunocodus npasa: Gunocodus Bepbl 1 HPABCTBEHHOCTH (AHTOJIOTHSA).
Cocrasutenu: A.Il. Anp6os, [I.B. Maciaennukos, A.W. Yucnos, C.B. @ununnoa. CI16.: 3narenbcTBoO
«Aneteitsn, 1997.
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ConuanbHas 1 10pUaMUecKas (KOHCTUTYMPOBAHHAS ) [TOJIHOTA TEKYILEr0 BPEMEHU IPOSIBIISETCS U
B €20 — OIPOMETYMBO BOCIPUHUMAEMBIX KAaK «HOBBIE» — «yIpo3ax M BbI30BaxX», OOIIECTBEHHbBIX
AHOMAJIUAX U KOJUIM3USX, TPEOYIOINX IIPaBOBOM OLEHKU U pearupoBanus. OQHUM U3 NOJOOHBIX
aKTyaJbHBIX SIBICHHH BBICTYHAET 3JIOYNMOTpeOJIeHne NpaBOM Kak ocobas pPa3sHOBUAHOCTD
(bopManbHO 3aKOHHBIX JIessHUM. Bonpocs! npupoabl U NPUUYKH 3710yNOTPEOIEeHUN TPABOM HYKHO
OTHECTH K YMCITy Haubosiee aKTyaJIbHBIX JUIsl (PUI0cO(UU COBPEMEHHOIO KOHCTUTYLMOHAIN3MA
(manee — unocodus koHcTUTYIIMOHANIN3MA). OHH AMKTYIOT HEOOXOAUMOCTh IIPOHUKHOBEHHUS B
npeenbHble «TITyOHHBD) KOHCTHTYIIMOHHOTO TEKCTa, COCTABISAS KOHCTUTYIIMOHHO 3HAYMMYIO
Pa3sHOBUIHOCTH (PUIOCO(PCKHUX BOIIPOCOB «O CAMOM TJIABHOM.

[Ipu3Hakamu 370ynoTpeOICHUN NMPaBOM OTMEYEHbl pa3HOOOpa3Hble M OJHOBPEMEHHO
yHHpUIUpYyeMble JesHus, HaOmomalmuecs, MO CYTH, BO BceX cdepax MpaBOBOTO
peryiMpoBaHusl KaK POCCUHCKOM, TaK W MHOCTPAHHBIX KOHCTUTYLMOHHO-IIPABOBBIX CHUCTEM, B
rJ100aNbHOM MpakTUKE MEXIYHApOAHBIX OTHOLICHUH. YS3BUMOCTh TaKHUX JESHUM Ui
anpoOupoOBaHHBIX (OPM U CPEACTB IOPUANYECKOIO MPOTHBOJAECHCTBUS Upe3BbIUYANHO Maja, uTo
JUIIb TOAYEPKUBAET HX OCOOYI0 ONacHOCTb. MHOrMe MpenCcTaBUTENN  OTPACIEBBIX
IOPUAMYECKUX HAyK BIIOJIHE OCO3HAIOT 3TO, CBUAETEIHCTBOM 4YEMY HENPEPBIBHBIA IOTOK
nyOnukanuii B NpOQUIBHBIX IOPUINYECKUX JKypHalTax W M3/1aHUSAX, HAyYHBIX COOOIIEHUH,
3alMIIAEMbIX KaHAWJATCKUX U JOKTOPCKUX Aucceprauuil. [lopasuTenbHo, 0JHAKO, HACKOJIBKO
MaJio 3TH YU€HbIE cneyuanucmeol (B TOM WIM HHOW OTPACIIM MpaBa) CABILIAT APYT APyTa U TOTOBBI
BOCIIPUHUMATh KPUTUKY JlaKe TeX IIOJIO)KEHUH, TPOTUBOPEUUsT B KOTOPBIX BUIHBI
HEBOOPYKEHHBIM B3IVISLIOM. ENMHCTBEHHO JOCTOBEPHBIM pE3YJbTaTOM HMX MCCIEAOBaHUN
OKa3bIBaeTCs, MO CyTH, Odepe/rHasi KOHCTaTalus (T.e. «BBEJAECHUE B Hay4HbII 000pOT») OJHOM
WIM HECKOJBKUX HOBBIX creuu@ukanuil (Buaa, GopMmsel, crocoda) 310ynoTpedieHuil npaBom,
KOTOpBIE JJa€T SMIUPHUUECKUN aHAIN3 HEKOU cepbl IPaBOBOM JKU3HH.

Kaxnoe u3 3moynorpeGiieHHIl MpaBOM COBEpLIAECTCS BIIOJIHE OTKPHITO U BBICTYINAET
CBOEro poja MaHM(ecTanuend «OPUIUUECKOW  Bceqo3BoJeHHOCTH». CyObekTamMum U
«COy4YaCTHHUKaMM» TaKUX aKTOB (JESTHHI) 4acTO OKa3bIBaIOTCA MpodeccroHallbHbIe IOpUCTHI. B
MIPOUCXOJSIIEM BBIPAXKAETCSI YBEPEHHOE CTpPEMJIEHHE TOJYUHUTH IIPaBO  «CBOOOJHOI»
4eJI0BEYECKOM BOJIE, YTBEPAUTDH €r0 MPUTOAHOCTD ISl JOCTHXKEHHUS 1700blx HEe3aNpeIeHHbIX U
CaMOYMHHO JOMBICIEHHBIX LIEJE€H, OCYIIECTBICHUS NPOU3EOIbHO ONPENEICHHBIX YaCTHBIX WU
nyOnu4yHbIX HMHTepecoB. [Ipm 3TOM B KauecTBe MOCJIEOHEr0 pecypca obecrnedeHus
3¢ (HEKTUBHOCTH TAaKOTO CaMOYTBEPXKICHHUS €ro CyOBeKThl OMSATh-TaKH YIOBAIOT Ha IMpPaBo,

TOYHEC — Ha MpaBoOCyauc. Tem cambIM npeanojarac€rcsa 3HaK paBCHCTBA MCKIY
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3JI0yNOTPEOJICHUSIMA TIPaBOM M IIpaBaMH 4YeJOBEKa, TPEOOBAHMUAMHU 3alllUThl «103BOJIEHHON
BCE/I03BOJICHHOCTH» M OOOCHOBAHHOW TI'Pa)KIaHCKOM CBOOOIBI, B «OPHAUYECKYIO» (HopMy
00JIeKaeTCs BIACTHBIN IPOU3BOJL.

Mexay TeM, NeCTPYKTHBHBIM W JIEBHAHTHBIA XapakTep 3JI0yHmoTpeOJIeHUI IpaBoM
OUYEBUJCH Ul BCSIKOTO 3APAaBOMBICIISIILETO M IOPUAMYECKH IPAMOTHOrO 4eiaoBeka. PopmalbHO
3aKOHHBIN (JlerajabHbIl) XapakTep MOAOOHBIX NESHUM BXOAWUT B pellaroliee MpPOTUBOpEUHe C
TpeOOBaHUSMU, MPEABIBIAEMbIMU 3/J0POBBIM HPABCTBEHHBIM U aJCKBAaTHBIM IIPaBOBBIM
CO3HAHUEM, a UX TOCIEACTBUS HAHOCAT OLIYTHMBIH YpOH HjeanaM A00pa W CIpaBeIMBOCTH,
LIEHHOCTSIM 0011ero 6Jyiara, 4To HEBOJBHO CTABUT II0J] COMHEHHE M I'yMaHMTapHYH LIEHHOCTh
camMoro IipaBa, M JI€MOKpAaTH4YECKHMe wupacansl. SIBigercs M NpaBo  JIEHCTBUTEIBHO
YHUBEPCAJIbHBIM CPEJICTBOM YIIOPSAIOUEHUSI COBPEMEHHBIX (LIMBHJIM30BAaHHBIX) OOILECTBEHHBIX
OTHOLIEHUH, 00ecreyeHus] KOHCOJUAMPOBAHHOIO M TapMOHMYHOIO MOPSAKA 4YeJIOBEYECKOU
xu3HU? HecyT n npaBoBble ()OPMBI, MHCTUTYTBI M NMPAKTUKN MCKIIOYUTENBHO OJaro WM OHU
CHOCOOHBI TMPUYMHUTH JIIOASM HEOOOCHOBAaHHBIM BpeA, B TOM 4YHCIE HECOPa3MEPHO
IPEBOCXOSAIIMI CONMYTCTBYIOUINE MO3UTUBHBIE pe3yibTarbl? IlogoOHBIE BOIMPOCHI HE MOTYT
ocTaBaThCs 0€3 OTBETOB rOpuaANYeckoi Hayku. Ho rotoBa nu ona Takue oTBeThl nath? U ecim
Jla, TO MPU KAaKUX COOCTBEHHBIX MPENNOCHUIKAX, T.€. — Kakas HOpUAMYEecKas HayKa MOXKeET
«MBICITUTB» M «UyBCTBOBAaTb» B IMPOCTPAHCTBE OUEBUIHO BBIXOJALIEM 3a TPaHULBl (hOpMaAIIbHO-
JIOTUYECKUX MOCTPOCHUN U aHATUTHUECKUX YMO3aKIIFOUEHUI MO3UTUBUCTCKOIO TOJIKA?

Ha nam B3msii, OTe4eCTBEHHOE IPABOBEACHUE HW3HAYAIBHO, C MOMEHTA 3apOKICHHS
ObUIO OIpeNeNeH0 K MOJO0OHOW COCTOSTENBbHOCTH, HO HACHJIBCTBEHHAsh KOPPEKTHPOBKA €ro
HBOJIIOIMH (B KOHTEKCTE TParuvyecKux KaTakiu3MoB XX CTOJETHs) CYIECTBEHHO MOBJIMsIA HA
Tekyliee nosiokeHue naen. CoBpeMeHHass Teopusi U MeTojojioruss mpaBa B Poccum, npu
KQKYIIEMCS MHOroOOpa3sMd KOHKYPUPYIOLIUMX TMO3ULIMH W TOYEK 3pEHUs, OCTaloTCs
[IPEUMYILECTBEHHO NPOU3BOIHBIMU AUAIEKTUKO-MaTEPUAIIUCTUUECKOrO MUponoHuManus. 1 Bo
MHOTOM II03TOMY, OHH OKa3bIBalOTCS OCECCHIbHBI B OTHOIIEHHMH THPOOJIEM, COBOKYITHO
BBIPXAIONINX COCTOSIHUE JYXOBHOT'O KpHU3HCa, B KOTOPOM NPeOBIBAET YEIOBEYECTBO B IIOXY
rio6anu3anuu. 310ynoTpedsieHrne MpaBoOM OTHOCUTCS UMEHHO K 3TOMY pSIy SIBJICHHM U IOTOMY
yOeauTenbHO MPOTUBOCTOSTh U MMPOTUBOJACHCTBOBAT EMY MOKHO TOJIBKO IIPU HAIUYUU OYXOBHO
300p060U VMMYHHOH CHCTEMBI, 3aJIOTOM KOTOPOM CIYXHT HHTYHUTUBHO JHOO OCO3HAHHO
MPUHSTAs PEeIUTruo3Hasi yCTaHOBKA co3HaHMs. /{151 000CHOBaHMS 3TOT0 Te3uca HaM MoTpedyercs

00paTUThCS K UCTOPUHU BOMIpOCa.
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3.1 Kparkas ucropuorpadusi npodieMaTHKH 3J10yNOTPeOJIeHUs PABOM

Kak u3BecTHO, BCsikasi HOBU3HA oOMaHuuBa. MlcTropuyecku BOMpoc O 37I0YMOTPeOIeHUU TPaBOM
ObUI MOCTaBJICH B KOHTEKCTE PAYUOHANbHO-IMUYECKUX OOOCHOBAHUN ECTECTBEHHOT'O IpaBa B
AQHTUYHBIN TEpHoJ, W MONy4dws1 odopmileHHE B TpyJdaX PHMCKHX IOPHCTOB. B muteparype
MO3UIMIO MOCIEAHNUX YaCTO CBOMAT K M3BECTHBIM BhICKa3bIBaHMsIM: «abusus non tollit usumy —
3no0ynoTpedienue He otMenseT ynorpebienus; «nullus videtur dolo fasero, qui jure suo utitur» —
HUKTO HE CUMTAETCS IMOCTYNAIOUIMM 3JOYMBILUIEHHO, €CJIM OH IIOJIb3YETCSI CBOMM IIPaBOM.
OpnHako TpUBEPIKEHIIAM JIATUHCKOUW (hpa3eosoruu, MOKHO HAIIOMHUTh U O TaKUX CEHTCHIIUSX:
«in fraudem legis facit, qui salvis verbis legis, sententiam ejus circumvenit, — Tor 06xoauT
3aKOH, KTO, COOJI0Iast ero OyKBY, JCHCTBYET HE B IyXe 3aKOHa, wid: «Mmale jure nostro uti non
debemus» — He cTOMT Ham IypHO TOJIB30BATHCS CBOMMH MpaBaMH, M, HAKOHeEIl: «judex
aequitatem semper spectare debet» — cyps Bceraa D0mKeH MeTh BBUY CIIPAaBEUTHBOCTH 20,

Ha BbIpakeHHYI0 TNPOTUBOPEUMBOCTH IMOJOOHBIX YCTAaHOBOK OOpalianu BHHMAaHHE eIl
nopeposroniionHble aBTopbl (B.M. XBoctoB, B. Jlomanxo0). OHU ke, B UTOTe, NMPU3HABAJIU:
pUMCKHE IOPHCTBI (M, CJEIOBaTEeIbHO, PHUMCKOE IIpaBO), HE JIONMYyCKaJld BO3MOXKHOCTHU
MOJIb30BAaHUS CBOUM IPABOM MCKIIFOUUTENILHO BO BPEA MHTEPECaM JPYTUX JIMIL, a JUIsl HEKOTOPBIX
MpaB YCTAHABIMBAINCH U 3aKOHOJIATEIbHbIE KOHKPETU3ALMU UX OCYILIECTBICHUS, IPU3BAHHbBIC
WCKIIFOUHUTDH BPEJl OCYILIECTBIECHUIO MPAB JPYTUX JIULI.

B Hayke puMcKOro mpaBa CIOKWJIOCH M KIIIOUEBOE JJIsi MPOOJIEMBbI 3JI0YNOTpeOIeHUs
paBoM MOHsATHE dobpocosecmuocmu (bona fides), cooTBeTcTBYIOIIEE TPEOOBAHHIO «BBICIICH
cIpaBeIMBOCTHY». Ha mpuHIume 1o0poil COBECTH, MO Mepe pa3BUTHS IMPETOPCKOTO IMpaBa,
HAYalul OCHOBBLIBATHCS HE TOJBKO pPa3HOOOpa3HbIE JOTOBOPHI, HO W BEACHHE UyXKHX Jen 0e3
MOpy4YeHUsi, NPUOOPETEHUE TI0 JABHOCTH, OIEKa, HWMYIIECTBEHHBIE OTHOIICHHUS MEXIY
CyNpyramu, a Tak’ke UCKU 00 UCTpeOOBaHUM HACNEACTBA. JJaHHBINM MPUHIMIT TPHIaBaJl IPOLECCY
0co0yI0 THOKOCTh, M XOTS JOOPOCOBECTHOCTh HE paccMaTpHBallach B KayecTBE HCTOYHHKA
00s13aHHOCTEHN OTBETUYMKA, MPUTSA3AHUS UCTIIA MPU3HABAINCH O0OCHOBAHHBIMUA UMEHHO TI0 ATOMY
kputeputo. OcyxkaeHne 1Mo uckaMm J100poil COBECTH BEJO0 K O€CUecThlo, YTO CTABHJIO YEJOBEKa
BHE OOXKECKOTO M YEJOBEYECKOr0 3aKOHA. TpPaKTOBKa KaxJ0W KOHKPETHOW OpUIAMYECKOMN
CUTYallUU C TO3UIIUNA COOTBETCTBUSI KPUTEPHUIO TOOPOI COBECTH BXOMIIA B 00S3aHHOCTH CY/IbH.
Bce 510 1 npuBeno, B uTore, K BeIpabOTKE MPEICTABICHUS O TIPaBe KaK CUCTEME 3HaHHI 0 J00pe
U CIIPaBEJTMBOCTH. YKa3biBas Ha AaHHbIe dakThl, [[.B. JloxkaeB moguepkuBaeT: «ao0past BOIs —

3TO mnepBUYHas (opma, B KOTOPOM BOILIOLIAETCS CaMOLEHHOCTh WHIMBHAA Kak CyOBeKTa

126 Cm.: Comog B.I1. JlaTuHcKO-pyccKuii opuuueckuii ciosaps. M.: Uzn-so « TUTUC», 1995. C. 44, 47, 62.
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npaBa»'?’. B koHeunom cuere, ucku bonae fideis cranoBsarcs B JlpeBHeM PumMe OCHOBHBIM
CPEICTBOM 3aIllUTHI OT 3JIOYIOTPEOJICHHUI MPAaBOM («3JIOHAMEPEHHOTO MOBEICHUS HOCHTEEH
rpakAaHCKUX Tpasy»). IIpu 3ToM pasiuynbie (OPMbI TAaKUX 3JI0YIMOTPEOICHHUN YXKE OLEHHBAIOT
10 SIMHOMY KPUTEPHUIO UX «HECOOTBETCTBUS 30PABOMY CMbICILY TIPABAY.

C nmanenust PUCKON MMIIEpHH HAYMHACTCS JJTMTEIBHBIA MEPHOJ «JIATCHTHOTO» OBITHS
PHMCKOTO TpaBa, BHOBb 3asBMBIIEr0 0 cebe Ha 3amaje ToJbKo nocie Ilarnckoit peBoomum, B
CBSI3U C BO3POXKICHHUEM FOPHIMYECKON HAyKH M HAdaioM (DOPMHPOBAHHs MPABOBBIX CHCTEM.
[Tpoucxoamino 3TO B MHUpE, TIe XPYIKas COLUUATIbHAs [EIOCTHOCTh PEIIAIIeM 00pa3om
OCHOBBIBAJIACh HAa XPUCTHAHCKUX 3allOBEIAX W MPEACTABICHHSAX O METauCTOPUIECKOM
IPOTHBOCTOSHUU J00pa M 3J1a, KOTOPHIMH OBLIM MPOHUKHYTHI U TEOPHH 00KECTBEHHOTO IPaBa.
MMeHHO B KaHOHHUYECKOM IpaBe 3araja aHTHIHO-PHMCKHUE MPEACTABICHHUS O HEIOIMYCTHMOCTH
3JI0yMOTPEOIIEHHIA MPAaBOM HE TOJILKO BHOBbB IOJyYHMJIM HPU3HAHUE, HO W OBUIM CYIIECTBEHHO
pa3BUThl W jAeTanu3upoBaHbl. COOTBETCTBYIONIME HACH U TOJOKCHHS MEPEHOCHIHCh U3
KQHOHHYECKOTr0 IpaBa B CBETCKHE CHCTEMBI TOPrOBOTO, T'OPOJCKOTO, KOPOJIEBCKOTO IpaBa,
NIPUMEHSIINCH PA3INYHBIMU CyaaMu 2L,

OmHaKo O Mepe HEYKJIOHHOW CEeKyIJIIpU3aliU OOLIECTBEHHOW KH3HU cdepa IeUCTBUS
KaHOHHYECKOrO TpaBa cyxaigach. OOBEKTHBHBIC SKOHOMHUYECKHE TCHICHIIUHM IOrOTOBHIIH
Pedopmarmo. CylmiecTBEHHO peaylUpOBaHHAas JTHKAa MPOTECTaHTH3Ma YXKe [O3BOJIsIA
«CAHKIIMOHHPOBATH)» MOCTEIIEHHOE BEIMBIBAHHE M3 TIPABOBBIX HOPM, PETYIHPYIOLIMX, B IEPBYIO
oyepe/ib, UMYIIECTBEHHbBIE, TOPTOBHIE, (PUHAHCOBHIE OTHOIICHHMS, MOJOKEHUI HE OTBEYAIOIIMX
«IyXy BpeMeHH». BbIpakeHHas OMNMO3UIMS TEOJOTMYECKOr0O W HAyYHOTO BOCIIPUSTHS
370ymoTpeOieHnii  mpaBoM — 0o0OCTpWiach B 310Xy  Bospoxaenus.  duiocodcko-
I'YMaHUCTHYECKHE KOHIEIIUK J100pa W 3714, MMO3BOJISIIM MHAYE B3MUITHYTh HA MHOTHE acCIEKThI
YEJI0OBEYECKUX OTHOIICHUHM, «O0OOCHOBATh» HEMPHUEMICMOCTh YPE3MEPHLIX PETUTHO3HBIX
OrpaHUYCHUI CBOOOIBI YEIOBEKA, KOTOPBIH MEPEMEIIAETCS «B IICHTP» MUPO3TaHUSL.

B 9T0#1 cBs3M MOUEpKHEM, YTO IS IPABOCO3HAHUS 0a3UPYIOIIETOCs HA TPAAUITHOHHBIX
PETMTHO3HBIX YOEKIEHUSIX KaKHX-THMOO0 HEICHOCTEN B OTHOIIEHHH IIpaBa, a PABHO M MPABOBBIX
370ynoTpeOieHnii, B 00mEeM-T0, He CymiecTByeT. Tak, COTJIacHO IPaBOCIABHOM TPAHUITNH
CNpaBeUIMBOCTh HE MOXKET OBbITh CBelAeHa K IEIeCO00pa3sHOCTH, a HeClpaBeTHBas

I_ICJ'ICCOO6pa3HOCTB OOoApPBIBACT HPABCTBCHHOC YYBCTBO, KOTOPOC obvekmueno. EcTb Takue

127 Cm.: Noxnes JI.B. lo6pocosectrocts (bona fides) kak npasosoit npuuiu / TIoAMTHKO-NPAaBOBbIE IEHHOCTH:
uctopus u coBpemeHHocTh / [Tox pen. B.C. Hepcecsamna. M.: Dauropuan YPCC, 2000. C. 108—114 u ap.

128 Bepman I'.JIx. 3anaaHas Tpamuiys npasa: snoxa Gpopmuposanus / Ilep. ¢ anrn. M.: U3a-so MI'V:
Wznarensckas rpynmna MTHOPA*M-Hopwma, 1998. C. 209-236 u np.
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MecTa, TJIe JIFOJU, He 3Hasl 3aKOHOB, HBYT KaK YMYAPEHHbBIC U OTBETCTBEHHBIC FOPUCTHI. 3aKOH
JIOJDKEH BECTH K HPAaBCTBEHHOCTH, HE ycraeT MmoBTOpsiTh Pycckast IIpaBocnaBHas LlepkoBs;
HECTIPaBeIMBOCTH Cy/1a €CTh BEJIUKHIA Ipex.

Brpouem, u Ha 3amaje MOMCKU MPaBOBOTO Ueala HUKOTIAa He MPEKPaIaIich, HECMOTPS
Ha TOCTENICHHOE TaJICHUE aBTOPHUTETA IEPKBEH M yMaJCHUE COIMAIbHOTO 3HAYCHUS PEIIUTHH.
BepositHo Hambosiee riy0okoe (BO3MOXXHO — NPENEIbHOE) uHmeriueubeibHoe TMorpyKeHue B
npo0JeMaTuKy HPaBCTBEHHOCTH, CIIPABEUIMBOCTH, N00pa M 37a, J1oira Oblla OCYIIECTBICHO
Kantom. Benukuii ¢unocodp mnpuxomautr k yOexIeHHIO B 0€3yCIOBHOM MNpPaKTUYECKON
HEOOXOJIMMOCTH ¥ OJHOBPEMEHHO  HEenOCMUNCUMOCMU  MOPAIBHOTO  KaTeropHYECKOro
MMIIepaTHBa I dejoBedeckoro pasymal?®, Kant mokasanm, uTto 106poe MM 3110e OTHOCHTCS K
MOCTYTIKaM, U TaK MOTYT HAa3bIBaThCS TOJIBKO 00pa3 NEHCTBHU M CaMOJICHCTBYIOIIEE JIUIO KaK
NOOpBIi niH 31101 YenmoBek. [Ipu 3ToM NoHsATHE TOOPOTO U 37I0TO ONPEACISIETC UCKIIOUYUTEITHFHO
Ha OCHOBE BCEOOIEro MOPAJIBLHOTO 3aKOHA, a CIIOCOOHOCTh pasiuyaTh J00pO M 370 €CTh
KPUTEPHH 1n0O0IUHHOU YETIOBEYECKONW Pa3yMHOCTH W YCJIOBHE YJIIOBIICTBOPEHHS MOTPEOHOCTEH
yesloBeKa KaK 4yBCTBEHHOro cymectnal®,

OcraBasich, B KOHEYHOM CueTe, YUeHbIM u ¢uiiocopom, KaHT, TeM He MeHee, Ha3bIBal
MOpaJIbHBINA 3aKOH C6AMmbiM WU OTIPENeNsyl HE0OX0JUMOE YeJIOBEYEeCKOe OTHOIIEHHE K HEMY Kak
JIONT W 00s13aHHOCTh. UYenoBeK HE MOXKET CaMOCTOSITENbHO YTBEPKIaTh WM HU3MEHATH
MIOJIOKEHHUST MOPAIBHOTO 3aKOHA, Ja)K€ HEYBAXEHHE K KOTOPOMY — €CTh OTCTYHMHHYECTBO OT
HEro Mo JayXy, XOoTs Obl OykBa 3akoHa W Obuia coOmrogeHa. OTHOBPEMEHHO MBICIUTEIH
MOMYEPKUBAI KOHTPPEIUTHO3HBIM M aHTHOONIECTBEHHBIH XapakTep «IPHHIIMUIA JUYHOTO
CYaCTbs», KOTOpBIM MOOyXKJaeT 4eloBeKka JIOUTh Oonblue Bcero camoro ceds, «a bora u

ONMKHETO CBOETO — TOJNBKO pagu camoro cebsy»el.

Bce 310 mpsMo Beno K NpPU3HAHUIO
JOTYCTUMOCTH ~ MCKJIIOUUTENBHO  HPABCTBEHHOTO U JOOPOCOBECTHOTO  JIMYHOCTHOTO
CaMOOIIPEIEIICHHUS.

Ha 3amane unenm KanTta u Apyrux penuruosHsix ¢GuiiocooB ero BpeMEeHH, MO CYTH,
MPOTUBOCTOSIM TEHJEHIMH Cyry0o IparMaTudeckol paloHaIu3alii OOIIECTBEHHOTO
CO3HaHHus 1104 BJIIMSIHUEM 00BLEKTHUBHO BBIBPCBIINX KAIIUTAIIMCTUYCCKHUX OTHOIIEHUHA WU

HNCHHOCTHBIX OPHUCHTHUPOB B KaHYH 6yp)KyaBHO-I[CMOKpaTI/I‘-ICCKI/IX peBOHIOHHﬁ. Ycunus 3Tu He

nponanu gapom. Tak, B IIpycckoM 3emckoMm yrnoxeHun 1794 roga ycraHaBiuBazcs 3amnper

129 Cm.: Kanr U. OcHoBel MeTadusuku HpascTBennocty / Kaat W. Kpuruka uncroro pasyma. M.: Dxemo; CII6:
Munrapa, 2007. C. 676.

130 Kant U. Kpuruka npaktudeckoro pasyma / Kanr W. Kpuruka uucroro pasyma. C. 726-729.

181 Tam xe. C. 745.
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HIMKaHbl («IPECiIeJOBAaHUE HCKIIOYUTENBHO 3J0CTHBIX IIeNiei») Ui COOCTBEHHHUKOB, a TaKKe
oOuiye HOpPMBI, HamNpaBiICHHbIE HA MPOTHUBOJAEHCTBUE IOJB30BAHUIO CYOBEKTUBHBIMU
IpaKIAHCKHIMU TIpaBaMM M TIPUBMIIETHSAMH BO Bpel «OMIKHMM» WM TocyaapctBy 2. Ha
MaKCHUMaJbHO MIMpOKoe (0OIIenpaBoBOE) MOHMMAHHE 3JIOYNMOTPEeONeHUS MpaBOM U
MPOTUBOJICUCTBHE €My B IMPABOOTHOILICHUSX MaTEPHAIBLHOTO M IMPOLECCYaTbHOTO XapakTepa
HanenuBano ['epmaHCKOoe TrpakaaHCKoe ylokeHue. B memom ke  HEZOMyCTHUMOCTh
3JI0YMOTPEOJICHN MPaBOM OblJla BHOBb (DaKTUUECKH IMPH3HAHA B €BPOINEHCKOM U POCCUHCKOM
3aKOHOJATENhCTBE K Hadamy XX croierws. OcTaBaioch, Kaszaloch Obl, 00ECHEYHUTH 3TO
npakTudecku. OueHb CKOpo, OJJHAKO, CTANI0 OHATHO, YTO HOPMATHUBHBIE CPEJICTBA KaK TaKOBHIE
JTOCTHIKEHUS TaKol 1enu He oOecnieunBaroT. J{a v moHsTHE 310ynoTpeOIeHHs IPaBOM HUKaK He
yAaBaJioch JAcPUHUPOBATHP HA YPOBHE, ITO3BOJISIIOIIEM TIOJBECTH €ro IOJ OTYCTIMBBINA
HOpPMAaTUBHBIM  3ampeT. [locTemeHHO  MPUXOAAT K  OCO3HAHHWIO  HCKIFOYUTEIILHOTO
COOTBETCTBYIOIIETO 3HAYCHHs] CYJEOHOW MpaKTUKUA, a 3HAYUT U — NPOodecCHOHATHLHOTO,
CIEIHAIbHO YIIOJHOMOYEHHOT0, HO — Ye/108e4eCK020 — YCMOTPEHUSL.

OnmHoBpeMEHHO € O3THUM B HayKe IIpaBa Bce 0oJiee YTBEP)KIAJIOCh T'OCIOJICTBO
IOPUIMYECKOTO To3uTHBH3MA. [laHHAs MOKTpwHA TpeOoBasia OTKA3aThCSA OT IMOWCKA MPABOBBIX
U7eaNioB U UCTUH, U COCPEIOTOYUTHCS IIEIMKOM Ha TEXHUKE OCYIIECTBICHUS HOPM MMO3UTUBHOTO
mpaBa (3aKOHa) W peaiu3alui OOYCIOBICHHBIX STUMU HOPMaMU U HIOPUIMYECKUMH (haKTaMu
CyOBEKTUBHBIX MpaB. Beskue MOMBITKA 00CYKIEHUS TTPABOBBIX HOPM C TOYKH 3PCHHS TEX HITU
WHBIX HJICATIOB CIPABEIJIMBOCTA OOBSBISUTMCH JCJIOM HEHAYYHBIM, BBIXOMISIIAM 33 TPaHUIIBI

IOPHUCTIPYJEHIIME KaK TaKOBOH S,

B wurtore mnpobGiema 3n0ynoTrpedieHus IpaBoM Obuia
JIOKaJM30BaHA B CEKTOpE HAay4YHOH NMBHUIMCTUKU. [IpM 3TOM MOCTOSHHO apTHUKYJIMPOBalIach
yrpo3a HIeH 3JI0yNOTPeOICHHS MPaBOM JUIS IIETH MpaBoropsaka. OpaHIly3cKue MO3UTHBHCTHI
HNEPBBIMU  0odymManucb 710 «OECCMBICIEHHOCTU» U «BHYTPEHHEM INPOTUBOPEUMBOCTH
COOTBETCTBYIOIIETO MMOHATUSA: JAECHCTBUTEIBHO — pPa3bsCHAIM OHM, — JIUIO, Hapyllaroliee
npefensl  MpaBa, JEWCTBYeT YyXKe «BHE» IpaBa, CIEJOBaTeNbHO, TIJ€ HauMHAeTCs
310ynoTpedenre, TaM npaBo KoHuaerca >t K naHHOMYy — 6esykopusnennomy, ISl BCSKOTO

MO3UTHUBUCTA U JOTMaTHKa, (OPMalbHO-IOTMUECKOMY apryMeHTy — TOCTOSIHHO OyIyT

npuberarh U B Oyaymiem.

132 Cm.: ITokposekuii U.A. OcHOBHBIE IPOGIEMBI IpakaaHcKoro mpasa. M.: «Ctatyt», 1998. C. 111.

133 Cwm.: Tokposckuii M.A. Ykas. cou. C. 60.

134 ITur. no: Bonxos A.B. Teopus konuenuu «3n0ynoTpebieHne rpak [aHCKUMU TIpaBaMuy». Bonrorpan: Cranuma-
2,2007. C. 44.
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Tonbko OecnpeneneHTHbIE colMaibHble Tpareaun XX Beka CMOINIM I0KO0Je0aTh
NO3ULUN IOPUAMYECKOTO NO3UTHBU3MA. OIacCHOCTh OTOXKIECTBJICHHMs IIpaBa M 3aKOHA
pacKpbIBaeTCsl B CBSI3U C NPAKTUKAMM TOTAJIMTAPHBIX PEKUMOB, MACCOBBIMHU DPENPECCUSIMU U
0e3ymueM MUPOBOH BOWHBI. BakHEHIIMMHU CIIEICTBUSAMU NIEPEOCMBICIICHUS POJIM M Ha3HAUEHUS
IpaBa B MICTOPUH YEJIOBEUECTBA CTAHOBATCS OOlIee MPU3HAHKE HEOTUYKIAEMBIX IIPaB U CBOOO]
YEJIOBEKA KaK BBICIIEH COLMAIBHON LIEHHOCTH, KOHCTUTYLIMOHHOE NOJAYMHEHHUE 3aKOHA MaKomy
npaBy. Kazamoce Obl, B MOJOOHOH HCTOPUYECKON CHTyauuu NpoOieMy 3710ynoTpedIeHuin
IIPAaBOM CJIEZOBAJIO «3aKPbITh» BBUIY €€ OUEBUIHOM HE aKTyaslbHOCTH. (Pa3Be MOXXeT mopoauTh
3710 TO, YTO IPU3BAHO MCKOPEHATH 3JI0YNOTpeOsIeHUsl BIACThIO M 3auumarh yenoeka? Ha
KaKOM OCHOBaHUH M KTO MOXKET «CyAMTH» npaBo? Kakue NpeTeH3suu MOXXHO NPEAbsIBUTh TOMY,

KTO ToJIb3yeTcsi cBouM npaBom? Et cetera...). Peanuu BeiHy)1a10T K 00paTHOMY.

4. KOHCTUTYLIMOHHOE OCMBICJIEHHE 3JI0YNIOTPe0JIeHNH TPaBOM

IToBceMeCTHOE KOHCTUTYLIMOHHO-IEMOKPAaTUUECKOE YTBEPKIECHUE IPUHLIUIIA UIE0IOTHYECKOrO
IUTIOpAJIM3Ma M TJ00alibHAs JITUTHMALMSl OOIIETPU3HAHHBIX TPaB M CBOOOJ YellOBeKa He
n30aBIIM YEJIOBEYECTBO OT KPH3UCHBIX SIBICHUH B cpepax MOIUTHKH, IKOHOMHKH, MOPAIH U
npaBa. Ha »ToM ¢oHe B HOBeiiliee BpeMs MOIy4YarOT paclpoCTpaHEHHE HPAaBCTBEHHBIN
pENATUBU3M, SMOTHBU3M M HWHTYUTUBH3M. B 5MOTMBU3ME HCKIIOYAaeTCd BO3MOXHOCTD
PalMOHAILHOIO MOPAJILHOTO COIJIACHS, MTOCKOJIBKY a0CONIOTU3ALUS LIEHHOCTU JIMYHOCTH BEJET
K OTPULIAHUIO JIFOOBIX HEIUUHOCMHbIX KPUTEPUEB — CIIPABEVINBOCTHU, BEIMKOLYIIUS UM J0JITa.
A «pyHaaMeHTanbHasE UCTUHA» MOpAJIbHOM (puisocopuu MHTYUTHBH3MA CBOAUTCS K TOMY, UTO
HU OJIHO JIEHCTBUE HE SABIAETCS MPAaBUIBHBIM WM HEMPABUIBHBIM KAK MAKO60€: BCE UTO YTOJHO
MOJKET OBITh MO3BOJIEHO, B 3aBUCUMOCTH OT JIMYHBIX NMpHUCTpacThil. B 0o0oux ciayuasx npaBo u
MOpaITh PasrPaHUUYMBAIOTCA PAJUKATBHEIM 00pazom’®®. [Ipu 5ToM Ha3BaHHBIE HIEH «yBEPEHHOY
NPEeTEeHIYI0T Ha IMpaBOBOE OOECIEYEHHE BO3MOXKHOCTEH pPAaCHpOCTPaHEHUs U IMPAKTHYECKHX
CJIEJICTBUM UX NIPU3HAHUSL.

[TonoOHbBIE YCTAaHOBKHM JOJKHBI BOCIPUHUMATHCA HE TOJBKO KaK «BOCCTAaHHE» MPOTUB
cOoOCTBEHHOM colManbHOW HAEHTUYHOCTH (A. MakuHTailip), HO U NPOTHB KOHCTUTYLIMOHHOMN
UIEHTUYHOCTH CBOEr0 Hapoja, Oasupylolleics Ha 6ceobujHocmu O0yX08HO-HPABCHEEHHO20
oomrncencmeosanus. (VIMEHHO €ro W MpeanaraloT CerojHs «3aMEHHUTb» IMPUHLIUIIOM
TOJIEPAaHTHOCTH.) TOJIBKO HEOTPBIBHASL OT PEIMTUO3HO-KYJIbTYPHOU TPaJULIMU KOHCTUTYIUOHHAS

UJEHTUYHOCTh OO0ECIeYMBAET BO3MOXXHOCTH OOIIEHWN (KOMMYHHUKAIIMM) Ha SI3bIKE IIpaBa,

135 Cm.: Makunraiip A. Tlocne no6poaerenn: UccnemoBanus Teopuu Mopaiu. M., 2001. C. 297-298.
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BOCHPHHUMATh KOTOPBIA KaK «BCEIENIO YCIOBHBIA M HPOM3BONBHBIN» Hedonycmumo . B
3HAYEHUU M KA4yeCTBE KOHCTUTYLIMOHHO-TIPABOBOI'O 3TOT S3bIK JaeT BO3MOXHOCTb OOLIEro
(KOHCTUTYLIMOHHBI TEKCT) M KOHKPETHOI'O (Ka3yaJlbHOE€ KOHCTUTYLIHOHHOE pEILEHUE)
HAI[MOHAJBHOTO COIJIACHSl IO BCEM IOPUIMYECKH 3HAUMMBIM BOIPOCAM, BKJIIOYas BOIIPOC O
310ynoTpedsieHuy mpaBoM. OHAKO ATOT 0COOBIN, €TMHCTBEHHBIN B CBOEM POJIE SI3bIK, HY>KHO HE
TOJIbKO 3HATh ¥ IOHUMATh; HA HEM HEOOXOAUMO TyMaTh U 4UyBCTBOBATb.

[Ipobnema 310ynoTpebICHUsT MPaBOM MOJYEPKUBACT HACYIIHYIO HEOOXOIUMOCTh U
JIOCTOBEPHYIO «JIETMTUMHOCTbY» HCKIFOUHTENFHO KOHCTMTYIHOHHOTO IIPABOMOHMMAHHUSA ™',
Jliobas ropunuyeckas TEOpUs 3JIOYyNOTpeOJeHHsT MpaBOM JIOJDKHA 0003Ha4yaTh  CBOIO
MHUPOBO33PEHYECKYI0, (unocodckyro mno3unuoo. B 3ToM OTHOWIEHMHM HEIOCTaTOYHO
OTPaHUYUTHCS JEKJIapaleidl THUMa MPaBONOHUMAHHS, HO CIEAyeT MOKa3aTh COBMECTUMOCTh U
CIIEAICTBUS €r0 KOMMYTallMd C OJHUM W3 OCHOBHBIX THNOB moHMManus JloOpa u 3na.
KnroueBbiMM 11151 pa3pabOTKU COOTBETCTBYIOIIEH KAaTEropUu CTAaHOBATCS, IOITOMY, TaKue
HOHATHUS, KaK  CIPaBeIMBOCTb,  HPABCTBEHHOCTb  JOOPOCOBECTHOCTb,  COLMAJIbHAs
OTBETCTBEHHOCTb, JJOCTOMHCTBO, YE€CTHOCTh, HOPMAaTHBUpPOBaHHE (Ae(pUHHpOBAHUE) KOTOPHIX
OYEBHUJIHO HECOCTOSTEIBHO. B TO jke BpeMs mpaBONpUMEHHUTEh HE MOXKET PYKOBOJICTBOBATHCS B
TUX BOMNpoOcax cyry6o Quiuocopckumu (ITUUYECKUMH) 3HAuYeHUsIMH. B Te3aypyc cpencts
IOPUJINYECKOM MPAKTUKKU Ha3BAaHHBIE TEPMUHBI, MOHATHUS U KaTETOPUU MOTYT BXOJIUTH TOJBKO &
Kayecmee KOHCMUMYYUOHHbIX, KaK — CJIEeI0BAaTeIbHO — U UX HEKOHCTUTYLMOHHBIE aHTOHHMBbI:
HECIPaBeUTMBOCTh, 0€3HPABCTBEHHOCTh, HEJOOPOCOBECTHOCTD (WJIH — J1ayke — O€CCOBECTHOCTH ),
coluanbHas 0e30TBETCTBEHHOCTh (MHAU(D(EpeHTHOCTR), 6ecuecTHOCTh. OOorameHHbIi TAKUMHU
CMBICJIaMU FOPUMUYECKUI A3bIK OYy/IeT BhIpakaTh MMEHHO KOHCTUTYLIHOHHOE ITPABOIIOHUMAaHHE.
KoHcTuTynimonHo-ipaBoBast TEOPHSI 3710ynOTpedIeHus [IpaBoOM 000CHOBBIBAET
NPUHLMIIAAIBHYIO BO3MOXXHOCTh (M HEIOMYCTUMOCTb) JIByX OCHOBHBIX (DOpM: 1)
370ynoTpeliieHue NpaBaMHu, CBOOOJaMHM U OOS3aHHOCTSAMH 4YelloBeKa M TIpaxkJaHUHA, T.C.
HEKOHCTUTYIIMOHHOE (HEMpPaBOMEPHO-HEI00POCOBECTHOE) NpABONOb306anue MO0 YKIOHEHHE
OT BBITIOJTHEHUS] KOHCTUTYITHOHHBIX 00SI3aHHOCTEH; 2) HEKOHCTUTYIIHOHHOE OIIEPUPOBaHUE TEMHU
BJIACTHBIMH  ITOJTHOMOYHMSIMH, KOTOpPHIE€  XapaKTePH3yIOT OCHOBHYI) TOCYJapCTBEHHYIO
00s13aHHOCTh. ['TaBHOE Ui BBISBJICHUS TaKUX JECSHUHN 3akitoyaercs B ToM, 4ro KoHcTuTynums
P® (KOHCTUTYLMOHHBIA TEKCT) HE TOJBKO HOMMHAIBHO 3aKpEIUIIeT OCHOBHBIEC IMOJIHOMOYMS

JIMYHOCTH M KOPPECIOHIAUPYIOIIHNE UM 0053aHHOCTHU rocyagapCctBa, HO roBOpuUT U O TOM, KdK

136 Cm. Bepman I. JIx. Ykas. cou. C. 48-54.
187 Mompo6ree cm.: Kpycc B.U. Teopust KOHCTHTYIIMOHHOTO NpaBonosb3osanus. M.: Hopma, 2007. C. 2145 u np.
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MOJ4CHO TIOJB30BAThCs MpaBaMH U CBOOOJAMHU, KaK Haodjedcum BBIIOIHATh KOHCTUTYLIHMOHHBIE
00s13aHHOCTH W KaKue PEeXUMBbI oOecrieueHus (ONMOCPEIOBaHUsA) T€X U APYTUX OONYCKAOMCAL.
JlanHble OOCTOSTENLCTBA MMEIOT OTOJOTMYECKOE 3HAU€HHUE JUIsi MPAKTUKU MPOTUBOJCHCTBUA
3710yHOTPEOICHUSM IPABOM ITOTOMY, YTO JCSIHUS 3TH CYUeCn8eHHO HETIPAaBOMEPHBI, TOCKOIBbKY
BCerjia NpOTUBOpEYAT JyXy POCCUNCKON KOHCTUTYIUH.

Ha ypoBHe cymHOCTHOrO aHaiu3a M BOCHPUATHSA Jt000€ 370yHnoTpediIeHHe MpaBoM
OTMEYEHO TPU3HAKAMU Hed0OpocosecmHo20 TO3ULIMOHUPOBAaHUS CyObEeKTa TpaBa U
HAMpaBJICHHOCTBIO €ro JeicTBUH (TpeOOBaHWil) Ha OCYIICCTBICHUE HaMepeHui (yenetr)
OPOTUBHBIX M€  KOHCTUTYIMOHHOTO  (cmpagednugozo)  TPABOINOpSKA,  BKIIOYas
HECMpaBeIMBOE (HEKOHCTUTYLIMOHHOE) MpuoOpeTreHrne Onar mocpeacTtBoM: 1) HapylieHUs
KOHCTUTYLUMOHHBIX  HPUHYUNOG  TIPABONOJB30BAHUS B WX  aKTyaIbHOM  (Ka3yaslbHO-
CUTYaIllMOHHOM) COYETaHWU; 2) HAPYLIEHUS OCHOBHbIX Npas8 U c800600 yenogeka (B 3HAUCHUU
KOPEHHBIM 00pa3oM OTJIWYHOM OT TO3UTUBUCTCKOTO TIOHMMAaHHUS MpaBOHApYUICHHS); 3)
nedopManuu  (yMaleHUs) KOHCTHTYLHMOHHBIX YeHHOCmell B CUIy WCHOPUPOBAaHUS UX
aKTyaJbHOTO KOHCTUTYIIHOHHOTO OajaHca.

CoBokynHBIM 00pa3oM BCE Ha3BaHHBIE CyOBEKTHBHBIE M OOBEKTHUBHBIC Aehopmaruu
BBIPAXKAIOTCS B TPEICTABICHUU O KOHCMUMYYUOHHOU 6pedOHOCHOCHU, 3TOHAMEPEHHON
HANPaBIEHHOCTH COOTBETCTBYIOHIMX JAesHuid. [IpudeM mpeaukaT KOHCTUTYLHOHHOCTH
OKa3bIBACTCS €IUHCTBEHHO aKTyaIbHBIM. JleiCTBUTETFHO, MHOTHE COBPEMEHHBIE aBTOPHI (BCIIE
3a BUAHBIM I1uBWwiIKMcTOM B.II. I'puOaHOBBIM) TpakTyIOT aHaIU3UpyeMOE SIBJICHHE Kak
yIoTpeONeHne TpaBa BO 3710, Ha dYeM, COOCTBEHHO, M OCTaHaBIMBaTCA'. JIpyrue
MPUHIMIIAATIBGHO OTPUIIAIOT  IIeNIECOOO0Pa3HOCTh W IOPUAMYECKOTO OCMBICIEHHUS ATHKO-
bunocockoil KaTeropuu «3710», U «aOCYypJHOTO» TOWCKa 3i1a B mpaBe. [lpu 3ToM U OHHM
BBIHY)KJICHBI TIPU3HABATh HEAOOPOCOBECTHBINM XapaKTep COOTBETCTBYIOUINX JCSHUH, a 3HAUUT —
HEOOXOIUMOCTh OTpEeNIEHHBIX 3HAYCHUN MOHATHH «I00po» U «coBecTh». Ml poccCHiiCKOro
UCCIIeIOBaTeNsl €CTECTBEHHBIM B JIaHHOM CJydae IpeJCTaBisieTcsl oOpalleHne K pPYCCKOH
stumosiorui. B TonkoBom cioape B.U. Jlans Haxomum: 3710 ONPEACNeT 0B0AKYI0 OYXOBHYIO
anmume3sy 000pa: YMCTBEHHYIO M HDAaBCTBEHHYIO; T0OPO OTHOCHUTCS K UCTHHE U OJIary, 3710 — KO
KM M Xyay (mmoxomy). I TyT e: BCAKoe 310 NPOTHBHO 6Gooiceckomy mopsaaky™°. Ecmm

MNpEACTaBUTL IIPABOIIOPAAOK, KaK O6H.[CCTBCHHOC COCTOsIHHUEC, BO BCAKOM CJIyda€ HC YYyiKIOC

138 Cm.: 'pubanos B.I1. TIpeiesibl OCyIIECTBIEHHS U 3aIMTHI Ipaxkaanckux npas / [pubanos B.I1. OcyiecTeienue
Y 3alIUTa TpaXKIaHCcKuX mpas. M3a. 2-e, ctepeotni. M.: «Cratyt», 2001. C. 43; ManuHOBCKHid A.A.
3noynotpebienne npaBoM. OcHoBHI KoHIenuy. M., 2000. C. 12.

139 Cm.: ans B.U. TonkoBeIii clioBaphb BeMKOpycckoro s3eika: B 4 1. T. 1. M.,1998. C. 683.
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TPaAWLMOHHBIM  (PEJUTHO3HBIM)  3aMOBEAsSM, TO MOXHO TMPSMO  YTBEpXKIaTh, 4YTO
37I0yNOTpeOJieHne TMPaBOM HUMEET CBOMM COBOKYINHBIM KBaTU(GUIUPYIOUIMM MPU3HAKOM
HAIPaBJIEHHOCTb IIPOTUB Haoexcaujeco (IPaBUIBHOTO U CIPABEIIMBOr0) KOHCTUTYLIMOHHOIO
nopsiika OOIIECTBEHHBIX OTHOWIEHWH. [Ipu 3TOM TOCYZapcTBO OKa3bIBaeTCs OO0s3aHHBIM
oOecrieunBaTh TaKOW MOPSJIOK, HE3aBUCHUMO OT CBOETO CBETCKOT'O XapaKTepa.

HenbHOCTh (KOHTHMHYAJIBHOCTh) KOHCTUTYLIMOHHOTO COTJIAIIeHHsI (TEKCTa) BBIpakaerT
YHHUKAJIBHYIO CBS3aHHOCTb BCEX 00Jajaresiell KOHCTUTYLMOHHBIX IpaB U CBOOOJI (HApoJ Kak
COIMATILHO-TOCYIAPCTBEHHYIO OOIIHOCTH) BBICIIMMH KOHBEHIIMAIHHBIMU HadallaMu (YCTOSIMH)
COBMECTHOM >Xu3HU. B Poccuu Kk 4ucily TakOBBIX OTHOCSTCS 6epa B JOOPO M CIPaBEIIMBOCTH
(mpeambyna Konctutynuu P®D), MeHTanbHO yKOpEHEHHass B KyJbTYPHOH TpaIuIUH.
31m0ynoTpeOIaTh OCHOBHBIMU TIPaBaMU U CBOOOJAMHM, a PABHO W BIACTHBIMHU TOJTHOMOYHSIMH —
3HAUUT KUTb onpeKku Takoi Bepe. 310ynoTpedieHre npaBoM, TaKUM 00pa3oM, TEJIE0IOIMUECKU
aHTUKOHCTUTYIIMOHHO. W, Hakomnen, Bcien 3a B.M. Jlanem u Kantom, moHumaem, 4TO
3MOYMOTPEONIAIOT OJarMMU MO CYTH MpeaMeTaMu. 3I0YyNOTpeOUTh 4eM-Iu00, B TOM 4YHUCIE
paBOM, 3HAYUT — YMOTPEOIATh e20 BO 370, HAa XyJO€ Jell0, BO Bpea cebe WM JIpyromy,
U3BpaTHB Ha3zHaueHue ynorpedmsemoro. Ilpuyem 3moymorpeOieHneM ompenenseTcs Kak

neiicTBHE, TaK M ero mocnencTaue (camoé aemo) .

5. 1o00pocoBecTHOCTH M HPABCTBEHHOCTh KAK KOHCTUTYIIMOHHO-NIPaBoBbIe U Guiocopckue
KaTeropum

Pemaronym acekToM 3710ynoTpebaeHHs MPaBOM BBICTYNAeT CyObEKTHBHAS CTOPOHA JESHHUSA,
TECHO COOTHECEHHasi C MPU3HAKOM Hed0OpocosecmHOCmU, TIPOSBISIIOIIEHCS U JOMUHHUPYIOIIEH
B JIEUCTBUAX U TpeOoBaHMSIX ero cyObekra. /[oOpOoCOBECTHOCTH SIBISETCS MPUHLUIUATIBHBIM
(CyI1eCTBEHHBIM) KPUTEPUEM U MPU3HAKOM MPABOBBIX (KOHCTUTYLMOHHBIX) JI€SHUHN, YCTAHOBOK,
dopm camoomnpeseseHHs B acleKkTe UX CyObeKTHBHO-TMUYHOCTHOTO BOCIIPHUATHS U OOBEKTUBHO-
NPaBOBBIX OLIEHOK Takoro BochpuATus. COOTBETCTBEHHO, HEJOOPOCOBECTHOCTh — €CThb
paBHO3HAUHBIN KpUTEpHil Bcero HempaBoMepHoro. PaBHbIM 00pazoM u 3510ynoTpebieHue
IPaBOM BCerja OTMEUYEHO IIeYaTbi0 HEA0OPOCOBECTHOrO BbIOOpAa M YCTPEMIICHHS JIMLA
(mpaBomob30BaTeNs WIK €ro myOnuyHoro Busasu). IlockonbKy ke 3710ynoTpebiaeHne mpaBomM
«tpsiaercs» B popMy (0060JI04Ky) 3aKOHHOTO, 3alIUIIAsCh OT OOBUHEHUH B HApYIICHUH 3aKOHA,
IOPUANYECKOM OTBETCTBEHHOCTH u IpyTUX, HeOJIaronpusATHBIX MOCIIEACTBHM,

HEZ00pOCOBECTHOCTh OKA3bIBAETCS E€AMHCTBEHHBIM KPUTEpUEM NPAaBUIBLHOM OLEHKH U

140 Cy.: lans B.U. Yka3 cou. C. 685.
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HaJIJIeKaIlero MpaBOBOIO pearupoBaHUs Ha COOTBETCTBYMoLlee NoseneHue. Hapsgy c atum,
CyLIECTBYEeT KOHCTUTYLIMOHHAs MPEe3yMIILUsl J0OPOCOBECTHOCTH MPABOIOJIb30BaHMs, KOTOPYIO
CJIelyeT IPOELUUpPOBATh U Ha MIPAKTUKY IIyOJIMYHOrO BIACTBOBAHMSL.

B  nurepatype  BBICKa3aHO ~MHEHHE O  MOJANbHOW  ONHM30CTH  TIOHATHUU
«HEZOOPOCOBECTHOCTE» M «BHUHOBHOCTB». K TakuM CyXAEHUSAM cleayeT MOAXOIUTh C
IPUHIUNHAIBHBIMU OroBopkaMu. HenoOpocoBecTHOCTh cyOBbeKTa 3710yNOTpeOIeHHs IPAaBOM He
Modicem Oblmb OmodcoecmeieHa ¢ BUHON npaBoHapymurens. HenoOpocoBeECTHOCTh HE MOXKET
OBITH YMBILUIEHHON WJIM HEyMBILIUIEHHOM: 3TO KayeCTBO M MPU3HAK MHOrO mopsjaka. Bmecte ¢
TeM, HEeJOOPOCOBECTHOCTb BCErAa, TaK MM HMHA4Ye, OCO3HAETCS (MHTYMTUBHO YYyBCTBYETCS)
CyOBEKTOM 3J10yNOTpeOIeHHs MPaBOM U IMpPEACTaeT OOBEKTHUBHO HAIJISIHOM, OUYEBUAHON AJIs
BCEX, HE JIMIICHHBIX T€HETUYECKU PEIMIMO3HOM COBECTIMBOCTH. {15 1enel ke IopuandecKux
HET0OPOCOBECTHOCTh  Onpeoensiemcss TPUMEHUTEIBPHO K OOCTOSTEIhCTBAM COAESHHOTO, B
KOTOPbIX UMEHHO OTHOIIEHHUE JIMIA K CBOUM JAEHCTBHUAM (0€311eHCTBHIO) M UX IOCIEACTBUSAM
Urpaetr Kiaccu(uuupyroyo poiib. IIpoTuBonpaBHOCTH 37€Ch CO3/1a€TCs 3]I0HAMEPEHHBIM — KaK
HET0OPOCOBECTHBIM — OTHOIICHHEM JIMIa K BO3MOXKHOCTSM, KOTOPBIE OHO «IIPHUITUCHIBACT)
COJIEpP’KaHUIO CBOEro MmpaBa WiIM cBOOOJb.. HO ¢ KOHCTUTYLHMOHHON TOYKM 3pEHMSI TaKHUX
BO3MOXKHOCTEH HET: HEeT IpaBa Ha 3J10yNoTpedIeHne IPABOM; HET MTPABOBOM BCEI03BOJIEHHOCTH;
Jla)ke OCHOBHOE TPaBO YEJIOBEKA BCET/la ONPEIEIICHO N0 COAECPKAHNI0; HUKAKOE OCHOBHOE ITPaBo
WM cBOOOJIa HE BKJIFOYAET BO3MOKHOCTH HEJJOOPOCOBECTHOI'O TIOJIb30BAHUS UM.

Cdepa n1yxoBHOT0O 00bEMIIET HE TOJIBKO MHTEIJIEKTYaJIbHBIE U MUPOBO33PEHUECKHE, HO U
(dbyHIaMeHTaJIbHble HPABCTBEHHbIE NPEACTABICHUS M YCTaHOBKH. J[0OpOCOBECTHOCTH TakKke
HeMbIciuMa 0e3 HpagcmeenHocmu; IOTOMY, C OJHON CTOPOHBI, OHAa HUKOIJa HE ONpejaesseTcs
cyry00 palnMOHaJIbHBIM 0O0pa3oM, € Jpyrod CTOpOHbI — He HyXJaerca (Kak U
HEZ00pOCOBECTHOCTh) B PAallMOHAILHOM YCTAaHOBJIEHMM B paMKax OIpPENEIeHHOW MPOLEYpHI.
Kak nmomuepkuBan KaHT, «rpaHHIBI MeXAy HpPAaBCTBEHHOCTBIO U CEOSIIOOMEM CTOJNb PE3KO
IPOBEJIEHBI, UTO JJaXKe CaMbIil IPOCTOI! I11a3 HE OIIMOETCS M ONPEIETUT, YeMy OTHOCUTCS TO MU
apyroe»**!. OO6mecTBO, B KOTOPOM HPAaBCTBEHHOCTh M J0OPOCOBECTHOCTH KOHCTHTYIIHOHHO
YTBEP>KIAAIOTCS HOPMOM COIIMAJIBHOTO OOIEHUS, UMEET MPaBO 3asABUThb, YTO KaXKIbIH U3 €ro
YJICHOB, XOTS OBl M B pa3HOM CTENEHH MOJIB3YIOMIUIACS O1araMy U MpeuMyIIecTBaMH COBMECTHOM
KU3HHU, HE MOKET HE OCO3HaBaTh W HE UyBCTBOBATh 3HAYEHUS, BHITEKAIOIIETO U3 3TOW HOPMBI
TpeboBanuii. Ho Takke BepHO, 4TO HE TOJHKO HambOOJee MOATOTOBJICHO, HO U €IMHCTBEHHO

CKJIOHHO K Pa3IMUYCHHIO JOOPOCOBECTHOCTH U HEOOPOCOBECTHOCTH B NMOCTYIKAX U TPEOOBAaHUIX

141 Cm.: Kanr U. Kputuka npaktudeckoro pasyma. C. 706—708.
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JMIIb PEJUIMO3HO OPUEHTHPOBaHHOE co3HaHue. CleqoBaTeNbHO, «KOMIETEHTHOCTBY TaKOIro
CO3HAHUSl PACHpPOCTPAHSETCS M Ha 3JI0YNOTpeOJIeHHs IPaBOM, KOTOpbIE O BCSIKOM Cilydae
NOJPHIBAIOT HPABCTBEHHBIE OCHOBHI OOIIECTBA M MHOXKAT, TEM CaMbIM, IIPABOBOM HUTHIIU3M.

JloOpOCOBECTHOCTh, COOTBETCTBEHHO, MOXET OBITh ONpeAeiieHa U KaK HpaecmeeHHds
PAazyMHOCMb: «IJI TOTO, YTOOBl MMETh OCHOBAaHHME CKa3aThb caMOMYy ce0e: sl 4EJIOBEK nOOblii,
XOTS s U HAOWJ CBOHM KOUIENEeK, HY)KHO IPyroe MEpUJIO CYXAEHHUS, YeM Jyld TOro, 4TOOBI
MOXBAIUTh cebs M CKa3aTh: s YENOBEK VMHbl, TaK KaKk s 00OraTH CBOIO Kaccy» 2,
KOHCTUTYLIMOHHBIE TPUHIMIBI  TOOPOCOBECTHOCTH U PAa3yMHOCTH TpU KBalH(pUKALUU
3JI0yNOTPeOJIEHU IPaBOM JOJKHBI YUUTHIBATHCSA MCKIIIOUMTEIBHO KaK B3aMMOOOYCIIOBJICHHBIE.
JloOpOoCOBECTHOCTh M Pa3yMHOCTh B IPaBONOJIb30BAHUHM  CYIIECTBYIOT  (aKTyasbHBbI)
UCKJIIOYMTENIbHO B3aMMOCBSI3aHHBIM 00pa30M U TeM 00jiee HE MOTYT IPOTUBONOCTABIATHCS APYT
apyry. MoOXHO cKa3aTb M Tak, 4TO JOOpPOCOBECTHOCTh 3/ECh JOJDKHA OBITh Pa3syMHOH, a
pPa3syMHOCTb — J0OPOCOBECTHOM.

Ha nporsikeHunm  CcTONETHH  COXpaHATh U KYJbTUBUPOBATb  MPAKMUYECK)IO
0obpocosecmrocms B Poccuu 1o3BoJIsUIA TTOUTMHHAS PEIUTHO3HOCTD JIyUIIeld 4YacTu ee Hapo/a.
[TockonpKy »€ OT COBPEMEHHOI'O Y€JOBEKa mpeb6oeamsb PEIUTHO3HOW HPABCTBEHHOCTH U
COBECTJINBOCTU HEIb3s, MOCTOJbKY T'OBOPUTH HMPUXOIUTCA OO0 aKTyaJIbHOCTH JIOMYCTUMBIX —
BKJIIOYas TPAaBOBBIE — GHEWHUX PECYpPCOB JOCTHXKEHHsS W MOMJCPKAHUSA HEe0OX00UMO20
6HYMPEHHe20 ~ CamoonpeoeneHus.  WHAUBUJA. OOycinoBneHHass  COOTBETCTBYIOLIUMU
TpeOOBaHUSIMU  JYXOBHAsl  «ypPaBHOBEUIEHHOCTb»  MOXET ObITh  IpPEACTaBI€HAa  Kak
J0OpOCOBECTHOCTh. JlaHHOE KauecTBO (B OTIMYME OT PETUTHO3HOCTH) MOMKET M JIOJKHO CTaTh
BCEOOIMM KOHCTUTYLIMOHHBIM mpebosanuem NokHOro. He ciydaiiHO B mepeyHe OCHOB
(0BUMX MPHHIAIIOB) MOBEIEHUS TOCYNAPCTBEHHBIX CITYKAMMX * 106pOCOBECTHOCT CTOUT Ha
IEPBOM MECTE€ Kak HEOOXOAMMBIH MOMEHT HUX mpodeccruoHanu3dMa U 3()PEeKTUBHOCTH, a B
®enepanibHoM  3akoHe oT 27.07.2004 1. Ne 79-@3 «O rocynapcTBEHHON TIpaXAaHCKOU

ciyx6e»tt

TO0OpPOCOBECTHOE HCIIONIHEHHWE o0s3aHHOCTel (cT. 18) sBisieTrcs TepBBIM
TpeGOBaHNEM K CITy’KeOHOMY MOBEIEHHIO IpakJaHCKoro ciyxkamero'®. Ha Bropom ke (710

dbopMallbHON 3aKOHHOCTH) — B YKa3aHHOM TE€PEYHE HAXOJIUTCS KOHCTHUTYIIMOHHOE TpeOOBaHUE

142 Cp.: Tam xe.

143 y1B. Ykazom ITpesugenta P® ot 12.08.2002 r. Ne 885 // C3 P®. 2002. Ne 33. Cr. 3196.

144 C3 Pd. 2004. Ne 31. Cr. 3215.

145 MMpumeuatensHo Takxke, uto Denepanbuerii 3akoH oT 05.12.2005 r. Ne 154-®3 «O rocynapcTBeHHOI city:k6e
poccuiickoro kazadectBay (C3 P®. 2005. Ne 50. Ct. 5245), aHaIOTUYHBIX TPeOOBAHMMA ISl 3TOW KaTeTOPUH JIUIL He
coJiepkuT. EanHCTBEHHOE NpUeMiieMoe OOBSICHEHHE 9TOMY — U3JIMIIHHIA XapaKkTep COOTBETCTBYOLIMX
YCTaHOBIICHHUH 711 TeX, KTO HCTOPMYECKH JI0Ka3ajl 0COOYIO MPEJaHHOCTh UIEaaM YeCTH, COBECTH, IIPABOCIaBHS,
ciayxeHus OTeYecTBy.
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IpU3HaBaTh, COOJIIOJATh M 3allMIaTh MpaBa M CBOOOJBI 4YENOBEKAa M IpakJaHHMHA. Takum
o0pa3oM, J100pOCOBECTHOCTh PELIAOLIUM 00pa3oM @katouaemcs B KOHCTUTYLIMOHHBIN
CMBICIIOBOW KOHTHHYYM, a (OopMajbHas 3aKOHHOCTb, BO BCAKOM CIyd4ae, COIEp>KaHHs 3TOTO
MOHSITHSI HE UCUEPIBIBAET U — JJaXKE€ — B HEM HE MPEBAIUPYET.

Poccuiickoe — rpaxJaHCKoe  3aKOHOJATEIbCTBO,  OTChUIAET K  TpeOOBaHUAM
JOOPOCOBECTHOCTH, Pa3yMHOCTH M CIPABEAJUBOCTU BO BCEX CIIOXKHBIX CllydasX, KOrjga ero
HOPMBI HE TO3BOJIIOT ONPEAETHUTh MpaBa U 00s3aHHOCTU cTOpoHHH (. 2 cT. 6 'K P®). C
yu4eToM (ke oOmel mnpe3yMmnuuud JOOpPOCOBECTHOCTH IIPABOINOJB30BAHHS HEIOIyCTUMO
pewaiowum 0b6pazom YBA3bIBaTb Pa3yMHOCTb IIOBEIEHHUS OJHOIO JIMIA C €ro JAeWCTBUSAMY,

HallpaBJICHHBIMHU Ha IMOATBCPIKIACHUC I[O6pOCOBeCTHOCTI/I KOHTparcHra.

6. Peauruosno-gpuiocopckasi yCTaHOBKA KaK  IMPeaNoChbLIKA  OCMBICIAEHHS W
NMPOTUBOACHCTBHS 3JI0YNIOTPEOJICHUSIM PABOM
AKTYyalnbHOCTh KOHCTUTYIIHIOHHOTO TPAaBONIOHMMAaHUSI OOYCIOBJIEHA, KakK YK€ OTMEuaioch,
coBpeMeHHbIMH peaymssmu. OJHAKO B TPABOBEJACHWHM BCETAa BBIpaXajdach WHTYHUIUS
(mpeABOCXUINIEHNE) €ro HeoOXoauMocTH. Hambosee mociaemnoBaTeIbHO B 3TOM HaIpaBICHUH
JBUTANlaCh PYyCCKash pPENUTHO3Has W JYXOBHO OpHUEHTHpoBaHHas Quuocodus mpasa. Tak,
cormacHo H.H AnekceeBy, Ay BeIpaOOTKM MOHSATHH, BBITEKAIOMINX U3 UAECHU CIPABEIMBOCTH,
HY>)KHO OCBOOOJHTH TOHSTHS 3TOM3Ma, CBOOOJBI, PABEHCTBA W MHTEpPEca OT MX Y3KO JIMYHOTO
xapakrtepa. Maes mpaBa, yTBepKJIand OH, €CTh HJEs HE yTHJIUTAPHON CBOOOJBI, a CBOOOIBI U
mpaBa JyXOBHOTO POCTa JAJS Ka)XJI0TO YeloBeKa, 0OpeTaroliero cBoe H10CTouHCTBO. [Ipu3Hanue
TaKOro MpaBa COOTBETCTBYET CIPABEIMBOCTU U MpEAIoaraeT HepapXuio JOCTOMHCTB: TOJIBKO
paBHOMY TIO JOCTOMHCTBY MOXKET MPHUYUTATHCS paBHOE. Bricmiee (M TOIMHHOE) ITyXOBHOE
JIOCTOMHCTBO 4€JIOBEKa HE MBICIMMO Oe3 Ao0pozaerenu, Oiarogaps 4eMmy CIpaBeAJIMBOCTh U
MOJKET TMOJaraThCsi NPUHIUIOM OOBEKTUBHOTO xapaktepa. [IpaBo B MHUpe AbSIBOIOB —
HEBO3MOKHO. HopmanbHast mpaBoBasi cucTeMa J0JKHA MPeJIoiararh, YTO YCTAHOBICHHBIN €10
OOBEKTHUBHBIN TOPSAIOK CIPABETMBOCTH COTJIACYETCS CO CIPABEIIUBOCTHIO KaK BHYTpPEHHEH
NOOPOIETENBIO UeHOB 00mecTBa®.

dakTuvecku BoO3Bpamasck B pycno 3tod Tpamuiuu, C.C. AnekceeB MNpU3HAeT B

YCTAHOBJICHUU CIPABCIJIMBOCTH IMPUOPUTECT MOpain HNCpPECHa IMpaBOM. HpI/I O9TOM IIpaBO H

146 Anekcees H.H. OcHobl punocoduu mpasa. CT16, 1999. C. 125-128.
178



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

XpucmuaHnckas peaucus BBICTYNAIOT y HEro KakK OJHOIOPSJIKOBBIE CUCTEMBI B OTHOLICHUH
JlyXOBHO-MOPAJIbHBIX Hauall KU3HU moei?’,

CxomHbIM 00pa3oM, XOTa U 0€3 OTCBUIKU K PEIMTHO3HBIM 3aIl0BEISIM, 3aMa HbIH YUCHbIH
I".Jlx. BepMaH roBOpHUT 00 akTyaJIbHOCTH TaKOTrO MPaBa, HCTOUHUKN KOTOPOTO BKJIIOYAIOT PasyM
U cogecmb OOLIECTBA: TONBKO OHO W MOMET BBDKUTH IPU CYLIECTBYIOIIEH CeroaHs
HaNpsHKEHHOCTU MEXIy IIpaBaMH OTAEIbHOI0 YeloBeKa U Oiaronosydnem obuectsa. Ilpu sTom
CTapoMy NPaBOCY/IUIO, BO3SMOKHO, IPUIETCS YCTYIHMTh MECTO HOBOM cripaBeuBocTu S,

KoHcTUTYLIMOHHOE TIPaBOIIOHMMAaHUE HE TOJIbKO IIPU3HAECT JYXOBHO-HPAaBCTBEHHBIN
KPU3UC COBPEMEHHOCTH, HO M HCXOAUT U3 HEOOXOJUMOCTH NPEAyHpEexIeHUs ero
COKpylmMTenpHbIX nocneactsuid. Kak nomuepkusBaer B.A. Kanke, B yCIOBHAX XaOTHYHOHN
rio0anu3anuy, CTAaHOBAIMIEMYCS MHPOIOPSIKY JODKHBI OBITH TPEANOCIaHbl  MOPAITBHO-
IIPaBOBBbIE IIAPAMETPHI, & 3HAYUT BOIPOC O COOTHOUIEHWU MOPAIN, HPABCTBEHHOCTH M IIpaBa
UMEET OTHIOJb HE OTBJICYEHHO-JOKTPUHAIBHOE 3HAueHHe. XpyHKoe ObITHE COBPEMEHHOI'O
4eJoBEeYEeCTBA JIEHCTBUTENBHO «B JHOOOH MOMEHT MOXKET OBITh HApYIIEHO IJ100ANIbHBIMU
IIOCJICICTBUSIMU HE TOJIBKO OCYIIECTBJICHHMS 3JI0T0 yMbICIA KY4YKH HETOASEB, HO W IOJI
BO3/ICIICTBMEM POKOBBIX OIMIMOOK yTPaTUBLIET0 YyBCTBO PEAJbHOCTU IOJIUTHKA, OM3HECMEHA,
IIPONOBEIHHUKA — BCAKOIO, KTO OCO3HAHHO WJIM HEOCO3HAHHO HMCIOBEAYET JIOXKHBIE LICHHOCTH
160 He BeJaeT MOPATbHBIX OrpaHHdeHui» 14,

I'oBopst 0 TOM, YTO peNUTrHO3HAash yCTAaHOBKA SBISETCS HEOOXOAMMOW MpPEeNrOCHUIKON
IIPAaBOMEPHOT0 (KOHCTUTYLIMOHHOI'O) MPOTHUBOAECHUCTBUS 3JI0YyNIOTPEOICHNUSAM MIPAaBOM, Mbl BOBCE
HE MCKJII0YaeM TOro, 4TO B psfie, U Jake — B OOJIBIIMHCTBE CIyyaeB, TaKO€ NMPOTUBOJEHCTBHE
BO3MOXHO TIOMHMO COOTBETCTBYIOLIEH JyXOBHO-pEIMIHO3HON peduexcun. bomee Toro,
LICHHOCTH 4Y€JO0BEYECKOH CBOOOMBI, JOCTOMHCTBA, M JaX€ IpaBa KakKJOro HE HCIOBEIOBATh
Hukakoi pemuruu (ct. 28 Koncrutyuun P®) — Henpepekaembl. OgHaKo HeNb3s HE BUJETh, YTO
OIIPEIIEIICHHBIE BEPCUU II0JIb30BAaHUSI COOTBETCTBYIOIIMMH IIPaBaMHU BEAYT K HEPA3pELIMMbIM
COLMAIBHBIM KOJUTM3USAM M (pyHIaMeHTadbHbIM KoH(paukTaM. Hanpumep, Hanbosee gacro, mo-
BUJUMOMY, 3JIOYMOTPEONIAIOT TEMH JHUYHBIMH IpaBaMU M CBOOOJaMH, KOTOpbIE MPEII0KEHO
Ha3blBaTh comamuveckumu. Bo Bce BpeMeHa HEKOTOpbIE JIOAM Mojaranu ceds BIpaBe

pacnopsKaTbCAa COOCTBEHHOI JKU3HBIO, 3I0POBBEM, TCJIIOM KaK UM 336HaT0paCCY,Z[I/ITC}I. Taxoxe

BCCTAa TaKUC, HAIpUMEp, ACAHHA KaK CYUIMJ W OSBTaHA3Hsd, HC BLIHYX(HGHHLIﬁ a6opT,

147 Anekcees C.C. Camoe cBsTOE, 4TO ecTh y bora Ha 3emiie. IMmanyun KaHT 1 Ipo6JieMbl paBa B COBPEMEHHYHO
smnoxy. M.: Hopma, 1998. C. 293-298.

148 Cm.: Bepman I'. JIx. Vkas. cou. C. 28-48; 55-60.

149 Kanke B.A. DTuka oteTcTBEHHOCTH. Teopus Mopanu 6yaymero. M., 2003. C. 4.
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MPOCTUTYLIMS, TOMOCEKCYalIbHbIE MPAKTUKU, YHOTpeOJIeHNE HAPKOTUKOB OCYKIAIHCh AYXOBHO
3I0pPOBBIM OOIIECTBEHHBIM CO3HAHHMEM, a 3a4acTyl0 U MPSMO 3alpelainch 3akoHoM. CerogHs
CUTyalus M3MEHWIach M BO MHOTMX TOCYJIapCTBaX Ha3BaHHbIC [JESHUSA YXKE IPHU3HAHbI
IIpaBOMEPHBIMU. Tak, B HEKOrJa KaTosMdecko lMcmaHnuu npuHMMAeTCs 3aKOH, NMPU3HAOLIUN
IpaBoO >KEHIIMH (BKJIIOYas MpaBo JAeByliek ¢ 16 ser Oe3 coryacusi ponauteneil) TpeOoBaTh
obecnieueHus npepoiBanus 6epemenHoctd. Koncrutyuus PO uckitodaer Takue npu3HaHUsL.

CoBpemeHHass Hayka cenajia BO3MOXHBIMH  (pepTuim3anuio  (MCKYyCCTBEHHOE
OIUIOIOTBOpeHHEe) IN  Virto, cypporaTHoe MAaTepUHCTBO, TOPTOBIIO  SIMIEKICTKAMH,
KPHUOKOHCEPBAIMIO CIIEPMBbI, T'€HHO-XPOMOCOMHYIO KOMOMHATOpPUKY U TOUCKH B 3TOM
HampaBlieHuu OyAyT MPOJOJDKATHCS BOIMPEKU JIOOBIM JoBojgaM. Hemomyctumo, onHaKo,
IOPUAMYECKOE COJIEUCTBUE 3JI0YyNOTPEOICHUSIM COMATUYECKUMHU PENpOAYKTHUBHBIMU IpaBaMH,
BEIYIIUM, IOMHUMO TIPOYETO, W K <JICTHTHMANUW» aOCypAHBIX TpeOoBaHUU. 3apyOekHas
MPaKTHKa YK€ 3HAeT MPUMEpPhl OJIMO3HBIX CUTyaluil B cdepe aTMMEHTHBIX OTHOIIeHMH. Tak, B
[Meeunu u B CHIA cynamu ObUTH YIIOBIETBOPEHBI HMCKOBBIE TpeOOBaHMsS JIeCOMMCKUI map
(«cemeil»), COOTBETCTBEHHO, K JOHOPY CIEpPMbl, U K POJCTBEHHHKAM YyMEpIIEro J0HOpa O
BbIIVIATE AJMMEHTOB Ha COJAEpXKaHUE JeTell POAMBIIMUXCS npu yuacmuu JTOHOPOB (BKIIIOYas
NOKOUHO020).

Oco0yl0  KOHCTUTYLMOHHYIO MpOOJIeMy  CO3/alOT TEXHMYECKHE  BO3MOXKHOCTHU
UCIIOJIb30BAaHUSl OTAENBHBIX OPraHoB, TKaHEH, T'€HOB M Jake KOMIIO3MIIMOHHBIX 3JIEMEHTOB
(vacTeil) uyenoBe4yeCKOro JJisi JOHOPCKOW TpaHCIUIaHTaluu. [oBOpUTH O 0€3yCIOBHOM
«HapylLIEHUW» TpaBa YMEpLIEro YeloBeKa Ha JIMYHYIO HENPUKOCHOBEHHOCTh (4.l cr. 22
Konctutyuuu P®) mnpu osToM, pasymeercsd, Henp3d. OmnpeaenstiomuM  (akTopoM
KOHCTUTYLMOHHOHN OLIEHKH 3/1€Ch JOJKHBI IOJIaraThCs BOJIEU3BSBICHHUE JIOHOPA U JOCTOBEPHO
BBIpAXKEHHAs BOJISI MOKOMHOro. B Poccum 3akoHOMATENbHO 3aKperieHa MPe3yMITIUs COriacus
yMEpILEro 4ejoBeKa Ha U3bATHE OpraHoB W (MiIM) TKaHeH s TpaHCIJIaHTAIUH.
Konctutynuonnsiii Cyn PO npusHan ee KOHCTUTYLMOHHOCTb. MeEXIy Te€M, OYEBH]HA CBA3b
ATOr0 YCTAHOBJIEHHS C yrpo3aMH TaKHX YTOJIOBHBIX MPECTYIUIEHUH Kak «Ipojaka Jirojaed Ha
opraub». Henb3s MCKIIIOUNTH TakXKe Cllydad HaMEPEHHO JIOXKHOIO (3aMHTEPECOBAHHOIO) HIIU
OLIMOOYHOTO0 YCTAHOBJIEHHS CMEPTH IOTEHLUHMAIBHOrO JIOHOpa Bpauamu. Kpome ToroO,
IPE3yMIIIHMS COTIAcusl IPOBOLUPYET U 3J0YNOTPEOICHHUSI MEUIIMHCKUMHU paOOTHUKAMU MTPABOM
Ha HapyllleHUEe TEJIEeCHOW HENPUKOCHOBEHHOCTH YMEpILEro, MPeHEeOpeKUTENbHOE U UHUYHOE

OTHOIICHHUE K TCIY YCJIOBEKA, YTO HECOBMCCTHUMO C KOHCTUTYUHOHHBIM 3HAYCHHUEM (HGHHOCTI)IO)
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HPaBCTBEHHOCTH, @ PABHO U C KOHCTUTYLIMOHHBIM BOCIIPUATHEM CYIIHOCTU U COJEP)KaHUs MpaBa
Ha JOCTOMHYIO CMEPTh.

AGcomoTHOe 3710 CTOUT 32 HAYYHOU uieel kioHuposanus. Y OeIUTh B 3TOM yUCHBIX BPsIJ
JM TIOJYYHTCS, TIOKa HE MPOSABSITCS MaryOHbIe TMOCIEACTBUA TaKUX MpakTuk. He ciydwaiino, Ha
Halll B3[VIAJ, M3 Pa3BUTBIX CTPaH CaMbIM pPELIUTEIbHBIM IPOTUBHUKOM KJIOHHPOBAHUSA
BelcTynaeT ['epmaHus, rae HALMOHAJIbHOE CO3HAHMWE XPAaHUT HAMITh O EBMEHHUCTUYECKHUX
skcnepuMenTtax Hamu. Penepanbubiii 3akoH @OPIT o 3ammute >MOpuoHOB 1990r. Ha3bpiBaeT
OPECTYIUICHHEM CO3[JaHHe HMOpPHOHA TEHETUYECKH WJICHTUYHOTO JIpyroMy 3MOpHOHY,
IPOUCXOAIIEMY OT )KMBOTO MJIM MepTBOro jiuna. CoOTBETCTBYIOIIAs UJIEsI HAXOJUT BBIPAXKEHUE
B JlOoNOMHUTENBHOM MPOTOKOJIE O 3ampeTe KIOHHWpoBaHUS 4venoBeka k Konenuuu Cosera
EBpormbl 0 mpaBax denoBeka u ouomenuuunae 1997 roga (ct. 1). 3anper KIOHUPOBAHUS YEIOBEKA
B KauecTBE T'apaHTHUH LIEIOCTHOCTH JINYHOCTU ycTaHaBiauBaeT U Xaptusi EBpomnelickoro Corosa
00 OCHOBHBIX IpaBax (cT. 3).

ITonoGHBbIe 3anpeTbl MOTYT OBbITh 3()()EKTUBHBIMU TOJBKO B KOHTEKCTE 0€30rOBOPOYHOIO
NpU3HAHUS obs3aHHOcmel uenosexa. Kax momuepkuBan Kanrt, m000e 4acTHOE ompeneneHue
TaKUX 00S3aHHOCTEH BO3MOXKHO, TOJIBKO €CIIH MBI MPEXKE MO3HAEM CYOBEKT 3TOTO ONPEICICHUS
(4enoBeka), MCXOAA M3 €ro Oeiicmeumenvroii TpUpoAbI'. M XOTS HUYTO HE MOXKET OBITh
OCHOBaHHEM yMaJleHUs AOCTOMHCTBA JUYHOCTHU (4. 1 cT. 21 KoHctutyuuu P®), B penurunosnom
BOCIIPUATUN JIIOAM TI0 CBOEMY JOCTOMHCTBY He paBHbl. WM.A. WnbuH, Hanmpumep, BIOJHE
MOHMMAJI ¥ MPU3HABAJ 3T0, POPMYJIUPYSl CBOM aKCHOMBI IIPAaBOCO3HAHMSI, KOTOPBIE BHICTYIAIOT Y
HEro HeoOXOJMMBIMH MPEANOCHUIKAMH KOHCTHTYIIMOHHOTO cocTosHuA™!., OJHako HeMHOrue
COBPEMEHHBIE  YYECHBIC-IOPUCTHI M  KOHCTUTYLIMOHAJIMCTBI TOTOBBI  pa3leiuTh  TaKoe
IpeJICTaBICHUE.

YcTpeMieHus M MpPakTUKHM, BEAyIIHE K «OHTOJOIMYECKONW MOJEpPHHU3alUMU») YelOBeKa
BCErJia BBIXOJAT HAa YPOBEHb ONPOBEP)KEHUS PEIIMTMO3HON uOoeu YeIOBEKa, a 3HAYUT — yepes
«COOCTBEHHYIO» aHTPOIIOJIOTHIO MpaBa — BEAYT M K COOCTBEHHOH udee mpaBa, B M3MEpEHHE
MIPABOBBIX CUMYJISIKPOB, nuddy3Horo comuansHoro pacceuBanus (K. boapuiisp). TpeboBanue
cakpaJiu3allil TOMOCEKCYaJbHBIX OpakoB Y€ IOCTaBWJIO Ha IpaHb PACKoja aHIVIMKAHCKYIO

52

I_ICpKOBBl Benp TONBKO HCPKOBb, KaK 3JJICMCHT TIPAXKIaHCKOI'O O6H.[CCTBE[ )51 HaPOHHOﬁ

IEJIOCTHOCTH,  COJCUCTBYET  OyxoeHou  KOHcomupaumuu onei. [loromy-to  moGoe

10 Kant U. Kpuruka npaktudeckoro pasyma / Kanr M. Kpurtuka uncroro pasyma. M.: Dkemo; CIT6: Munarapy,
2007. C. 683.

151 Cm.: Uneua ULA. Teopus rocyaapersa u npasa. M.: UsparensctBo «3epuano», 2003. C. 302-316 u ap.

152 EuroNews. 2005. 26 Febr.

181



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

KOHTPPEJIUTHO3HOE CaMOOIIpEe/IeJIeHHe M HE MOXET JOBOJBCTBOBATHCS CYry0O 3aKOHHBIM
(cBerckuM) ¢dopMaToM Mpu3HaHUSA. Bompoc numbs B TOM, HalleT U «HAy4yHas» HUACOIOTHS
JIOCTaTOYHO MYXECTBA, YTOOBI MPU3HATH OYEBUIHOE: YeM OOJIbIIEC TOBOPSAT 00 aKTyalbHOCTU
COMAaTHYECKUX TMPaB 4YEIOBEKA W JPYTUX IMOCTMOACPHUCTCKUX TpeOOBaHUI, TEM MEHBIIE
«OCTaeTCs» B ATUX CYXKICHHSIX CAMOIO YEJIOBEKa, YeJIOBEUECKOIro B YeJIOBEKEe, XOTs Obl OTYACTH
MBICITUMOTO KYJIBTYPHBIM (apXETUITHUECKUM) 00Pa30M.

Kak wu3BecTHO, rio0aiibHAas  (MEXIyHApOIHAsi)  FOPUCIPYICHIMS  CBSI3bIBACT
OHTOJIOTUYECKOE U (PYHKUIMOHAIBbHOE OBITHE TIpaBa 2YMAHUMAPHLIM BEKMOPOM: TIPABO
CYLIECTBYET JJIsi 4eJOBEKa, MPHU3BaHO OO0ECIEeYUTh KaKIOMY HHIWBUIYYMY BO3MOXKHOCTh
00peTeHHUsI JKeJaeMbIX JIJIsl HEro COIMalbHO 00ycIoBIeHHBIX Ounar. [Ipuyem uaest HOpMaTHBHOTO
oTIpeniesieHusi CBOOOIbI YTBEpAMIACh HA 3amaje B CHIIy €€ YeHHOCMHO20 OCMBICICHUs Ha 0ase
HEPAMOHATM3UPYEMBIX XPUCTHAHCKUX 3amnoBeeil. OqHako coBpeMeHHas 3anaaHas Gpuiocopus
npaB yesnoBeKa (DaKTHUECKU SIBISICTCS KOHMppenuuo3Hoti MHU(OIOreMON 3MOXH MOCTMOJIEPHA.
B cuny HazBaHHOrO KayecTBa OHA — OE30TYETHO WJIH IIEJICHANIPABICHHO — TpaHCHOPMUPYETCS B
PEIUTHO3HYIO, TIO CYTH, YCTAHOBKY, CBSI3aHHYIO JICHTMOTHBOM MPUHIIUITHATBHON HETEPITUMOCTH
KO BCSIKMM MHBIM PEITUTHO3HBIM MHTEPHPETALMIM HACH YEJIOBEKa M YEJIOBEUECKHX MHTEPECOB,
neneid u neHHocted. Ckonbko OBl HE aKIEHTUPOBAJIOCh HAYYHOE, CBETCKOE, pallMOHaIbHOE
MO3ULIMOHUPOBAHUE HTOW YCTAHOBKHM M HE JICKIAPUPOBAIKCH €€ CTPEMJIEHHE U TOTOBHOCTH K
TOJNepaHTHOMY (TUTIOPAMCTHYECKOMY) COCYIIECTBOBAHMIOS, B («(IMBUIM30BaHHYIO» OIOXY
ryMaHu3Ma, JEeMOKpPAaTUU W MacC-KyJIbTYpPHOTO IMPOCBEIICHHUS BCE PEIIMTMO3HOE, a 3HAYUT —
JIyXOBHOE€ M HPABCTBEHHOE — CTPEMSTCS BBITECHUTh Ha Tepudeprto OOIIECTBEHHON >KHU3HH,
MOCTaBUTh 3HAK PABEHCTBA MEXY aCKETUUECKUM U MapruHaibHbIM. COOTBETCTBYIOIINE OLICHKU
MPOCHMPYIOTCS U Ha OOIIECTBEHHO-TIOJIMTUYECKHE CHUCTEMBI. ['OBOPUTH B TaKOW CHUTyalluu O
MEXIYHAPOAHO-YHU(MDUIIMPOBAHHBIX  KPHUTEPUAX  HACHTUPUKAIMH U HEOOXOJIUMOTO
MPOTUBOACUCTBUSA 3TIOYMOTPEOICHUSM IIPABOM 3aBEIOMO OECTIEPCIIEKTUBHO.

KoHCcTUTylIMOHHOE TPaBOMIOHMMAHUE HE MOXKET OBITh CBEIEHO K «TyMaHHCTHYECKOMY
TUITY TPABOIIOHUMAHUS», NaXKE €CIIM CYUTaTh, YTO TMOCIECAHUN «UHTEPIPETUPYET IMPaBO Kak

54

HEBO3MOKHOE K CyIIECTBOBaHMIO 0Oe3 TpaB uenoBeka» ™. VkaseiBas na Ilporaropa Kkak

158 roru pepepennyma B Ilseiinapuu 1o Bonpocy o6 orpaHUdeH|H CTPOUTEILCTBA MEUETE HArTIAIHO
JIEMOHCTPHUPYIOT TPAHUIIBI KOHCTHTYIIHOHHOW TEPITUMOCTH.

15 Cwm.: Tmyxapesa JLU. TIpaBa 4enoBeka B COBPEMEHHOM MHUPE (COLMATBHO-PUIOCOPCKHE OCHOBBI U
rocy1apcTBEHHO-NIpaBoBoe perynuposanue). M.: FOpucts, 2003. C. 220.
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ITPOBO3BCCTHHUKA 3TOM I/I,HCI/I155, HCJIMWMIIHE IIOMHUTH, 4YTO CO(bI/ICTI/ILIeCKaH JeMaroruss H

aloJINTUYHOE TIO3UIIMOHUPOBAHUE «MYJIpPHIX» TNpHuBeIH AQUHBI K aHTHIEMOKPATHYECKOMY
KpU3UCY M O€3BICXOIHOW Jerpajanuu rocygapcTBeHHOCTH. C MO3MIMNA KOHCTHTYIIMOHHOTO
NPaBOMIOHUMAHUsI TOUIMHHO uYelo8euecKds YCTPEMICHHOCTh K TEM IIEHHOCTSIM, KOTOpBIE
MHTEHIMAIBHO BOIUIOUIEHBI B IpaBaX M CBOOOJAX KaXKIOro, HEBO3MOXKHA (OECCMBICICHHA)
OMHUMO OOIIEHapOJHOI COMMIAPHOCTH M AYXOBHOH CBSi3aHHOCTH. VIHOE MO3MIIMOHMPOBAHKE U
caMooIIpeieNIeHne ¢ OOIBIION BEPOSTHOCTH IPHOOPETAIOT XapaKTep 3JI0YNOTPeOICHUS IPABOM.
Jlist BBIpAaOOTKM TaKOW TEOPUU TPOTHBOJCHCTBUS 3J0YyMOTPEOICHUSAM IPaBOM, KOTOpas
cojelicTBoBasia OBl I[eIM OOIIEHApOJHOIO TPOTHUBOCTOSHHUS HOBBIM BBI30BaM BPEMEHH,
TEHJICHLUSAM IOJUTUYECKOTO OTYYKACHUS M COLMAIBHOW pPa300IIEHHOCTH, PYCCKOE CIIOBO
«TpaBO» MOXKET M JODKHO MBICIUTHCS B KOHTEKCTE POCCHHCKON KyJIBTYPHOW TpPaaUIINU;
CYUIHOCTh MpPaB M CBOOOJ 4YeJIOBEKAa — BBIABISATHCS HAa OCHOBE HALMOHAJIBHBIX PEITUTHO3HO-
¢unocodcknx 000CHOBaHMI €ro MyXOBHOM mpupoabl. Ho 3TO HEBO3MOXXHO, TOKa 68 ceoem
NO3HAHWU TpaBa MbI Oy/eM BCELENIO MOoJIaraTbCs Ha METOJO0JOTHIO0 HEOTPHIBHYIO OT 3allaHOM
palMOHALHO-KPUTUYECKON  mapagurMbl. OCHOBaHHWE  OTEYECTBEHHOTO  MPABOCO3HAHHSA
COCTABJIAIOT  JAyXOBHO-KYIBTYPHBIH  TpajWlIHOHAIM3M U mnpaBociaBue'™.  Poccuiickue
KOHCTUTYLIMOHHBIE U/I€ANIbl U IIEHHOCTH — B UX CUCTEMHOM €MHCTBE — TaK)Xe€ HETMOBTOPUMBI U
YHHMKaJIbHBI, KaK U Yy BCAKOIO CYBEpEHHOIO HapoAa, CO3AIOIIEro W BOCHPOM3BOJSIIETO CBOIO
TOCYJaQpCTBEHHOCTh B HCTOPHMYECKOM KOHTEKCTE JIMHTBO- W  COIHMAIbHO-KYJIBTYPHOU
UICHTUYHOCTH, TPEEMCTBEHHOCTH U CMEHBI TTOKOJICHUH.

LleHHOCTHBII ~ pPENATHBHU3M  CKpPbIBAET  HEU3IKHBAEMYIO  yIpo3y  pagUKaJbHO-
ATOMCTUYECKOTO JMYHOCTHOTO MO3ULMOHUpOBaHMs. Tem Oosee, eciu U0 — MyOIUYHOE WIIH
4acTHOE — 0E30rOBOPOYHO YTBEPIMIIOCH B HEMIPEPEKAEMOCTH CBOETO JIOCTOMHCTBA, YTOOBI OHO
HU JIeNajo, ¥ Kak Obl HU TIOCTYTIA0, a PAaBHO | B MpaBe Ha HE HaKa3yeMble JesHus. Penmurno3Ho-
HPaBCTBEHHOE OCMBICIIEHUE 4YeJIOBEYECKOro JOCTOMHCTBA, HANPOTUB, 6ce20d U GNOJHE
COYeTaeTcsi C TMpEACTaBICHHEM O TpeOOBaHMUAX HENPEPHIBHOIO MOATBEPKICHHUS CBOETro
COOTBETCTBUSI TAKOMY KOHCTHTYIIMOHHOMY TIPH3HAHWIO W TIPUHUMAaeT CIpPaBEIITUBOCTh
KOHCTUTYIIMOHHOTO TIPOTUBOJACHCTBHS JIIOOBIM HEKOHCTUTYIMOHHBIM akTaM. [losromy st
fopucta (TPaBONPUMEHUTENSI), HAJCIEHHOIO COOTBETCTBYIOIIEH TyXOBHOM HWHTEHIUEH,

CTPCMIJICHHUC HpOTHBOHCﬁCTBOBaTL 3J'10y1'IOTpC6J'ICHI/I$IM IMpaBOM €CTb CTPEMJICHUC BHYTPCHHC

15 Cwm., nanpumep: Tacanos K.K. KOHCTUTYLIMOHHBIN MEXaHM3M 3allMThl OCHOBHBIX NPaB uejioBeka: MoHorpaus.
M.: IOHUTU-TAHA, 3axon u nipaBo, 2004. C. 157.

156 Cwm., nanpumep: Tomcunos B.A. MicTopus pycckoii nonuTuyeckoil u npasosoii mpiciau. X—XVIII peka. M.:
MsnarensctBo «3epuano», 2003. C. 14-34 u ap.
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OpraHM4HOE€ (MMMAaHEHTHOE), a HEOOXOJUMOCTb TAKOIO NMPOTHUBOJECHCTBUS HE HYXJaeTcs B
«JIOTIOJTHUTEIIBHBIX» apryMEHTaX U HOPMAaTUBHBIX Pa3bsICHEHUAX.

Kakoil conuanpHO-IPAaKTUYECKUII CMBICII HUMEIOT M3JI0KEHHbIE IPEACTaBJICHUA?
Bo3moxxno, He3HauuTenbHBIA. [IOHATHO, YTO OE3HPABCTBEHHOCTh, HEJOOPOCOBECTHOCTH U
3roucTUYecKas OE30TBETCTBEHHOCTh HE BMEIIAIOTCS HU B KaKHE HOpUIMUYECKHE 3arpeThl. Tem
0osee YTO M COBpEMEHHAas NOJIMTUYECKas NPAKTUKAa HAydusIach BBIOMpATh «IIPUEMIIEMbIE»
npaBoBeIYECKHEe OOOCHOBaHMS JOHKHOTO. OJHAKO KOHCTUTYLIMOHHAs IOpHIMYECKas Hayka
JOJDKHA — TIBITAThCS  «MOJTOJKHYTH»  3aKOHOJATeds K  BBIPAa0OTKE M 3aKPEIUICHHUIO
COOTBETCTBYIOIINX HOBEJLI, KOHCTPYUPOBaHUIO MHCTUTYLIMOHAJIBHBIX u
CYOMHCTUTYLMOHAIbHBIX OJIOKOB B OTpPAcleBbIX 3aKOHAX, HOOYXAaTh, HACKOJIBKO 3TO
BO3MOJXKHO, CyA€OHYIO BJIACTh K HEYKIOHHOMY NPOTHBOAEHCTBUIO 3J0YNOTPEOICHUSAM IIPABOM.
Hns storo ¢wmnocopus KOHCTUTYLHOHAIM3Ma IPEKAE NODKHA OOOCHOBAaTH COBpeMeHHOe
€MHCTBO HPABCTBEHHOCTH M IIPaBa Ha JyXOBHOM M OHTOJIOTMYECKOM YPOBHSAX, & T€HETHYECKU
PEUTHO3HbIE IIEHHOCTU — YTBEPAMTb HEOTHEMJIEMBIM 3JIEMEHTOM BCAKOW JKM3HECIOCOOHOM

TIPaBOBOI CHCTEMBI™ .

3axapos AJsexkcanap Bragumuposuy

Cmapwuii euye-npezudenm Coepecamenvrnozo banka Poccutickoii @edepayuu, K.3.H.

CounanbHO-IKOHOMHYECKAs] U KYJIbTYPHO-TMOJIMTHYECKAS MOIEPHU3AIHSA 001IeCTBA KaK
OCHOBA Pa3BUTHS MPABOBOI0 roCy1apcTBa

(kKak BapMaHT Ha3BAHMUS)

Bo Bropoii nonosune XIX Beka ko6 Bypkxapar B cBoem counnenun «KynbTypa Bozpoxaenus
B UTanum» pasMbIlUIss O MOJIUTHYECKON CUTYyalluu, CIIOKUBIIEHCS B cpeqHeBekoBoi Utanuu (B
0COOEHHOCTH O OopbOe Mexay MamaMd M UMIepaTopaMH), OTMETHJ, 4YTO TaM, TJe
MIPOTUBOOOPCTBYIOIIUE CTOPOHBI MPEOJIOJIEBAIOT «CBOM HUYEM HE OTPAaHUYEHHBIA 3TOM3M B €Tr0
HauOoJiee yCcTpamaromeM BUAE», ... «B UCTOPUU MOSABISETCS HEUTO HOBOE: TOCYAAPCTBO Kak

CO3HATCIILHO 3aIyMaHHOC MOCTPOCHHUEC, KaK IMTPONU3BCIACHUC I/ICKYCCTBa»lSS.

157 Cm.: Hpi6ynesckas O.M. HpaBcTBeHHBIE OCHOBAHUS COBPEMEHHOIO POCCHICKOT0 mpaBa. ABToped. aucc. ...
TIOKT. opua. Hayk. Caparos, 2004. C. 21; IIpaBoBas cucrema Poccuu B yCIIOBUSAX TI00IM3AIMHA U PETHOHATLHOM
MHTETpaluu: Teopus U npaktuka. M.: «®opmy:a npasay, 2006. C. 484-501.

1%8 (cHocka?)
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Pa3sroBop o rocynapctBe, Kak «CO3HATEJNbHO 33yMaHHOM IOCTPOEHUW», KaK HUKOIa
akTyasieH cerojHs. B Poccun ceifuac uier nmouck orBera Ha BOMPOC O TOM, YTO HY>KHO CHENaTh
JUIS TOTO, YTOOBI TOCYIApCTBO CTall0 JBWXKYLICH CHJIOH OOIIEHAIIMOHAILHOTO pPa3BUTHS
(IpyruMu cioBaMH OOCYXIAIOTCS BO3MOXKHBIC MYyTH MOCTPOSHHS TOTO, YTO €Ille MOKa, CTPOro
roBOpS, HE CYIIECTBYET). ['oCcy1apcTBO KaKk MHCTPYMEHT Pa3BUTHS €lIe MPEJCTOUT CO31aTh. ITO
00BEKTUBHBIN BbI30B BpeMeHU. IMeHHO 1moaToMy B crathe [Ipesuaenta Poccuiickoit deneparuun
J.AMensenea «Poccus Bmepen!»™ wmmes MonepHMsamuu  cTpaHel  (UMTai  3ajaya
paIuKaIbHOTO OOHOBIIEHHS OOIIECTBAa) apTUKYJIMPOBAaHA TaKXKe YETKO M DHEPTUYHO, Kak
kaHTOBCKkui ummnepaTtuB. [Ipu stom Ilpesunent ormermn: «Hamo moHSTH, MOYYBCTBOBATH BCIO
CJIOHOCTB Hamux rnpodneM. OTKPOBEHHO OOCYIUTh UX, YTOOBI J€CTBOBATh. B KOHIIE-KOHIIOB
HE CBIPbEBbIE OMPXKH JIOJKHBI BEPIIUTh Cy10y Poccuu, a Hamie cOOCTBEHHOE TpeNICTaBICHUE O
cebe, 0 Hamel uctopur U o Hamem Oyaymem». M panee: «Mbl JEHCTBUTENTHHO >KHBEM B
YHUKaJIbHOE BpeMs. Y HAac €CTh IIAHC IMOCTPOUTh HOBYIO, CBOOOJHYIO, MPOIIBETAIOIIYIO
Poccuro».

B HeoOxoaumocTy 0OOHOBIIEHHUS CETO/IHS HE cOMHeBaeTcsi HUKTO. OJIHAaKo, KaK MoKas3aa
pa3BepHYBIIASCS 10 3TOMY IOBOJY IHCKYCCHS, U PYKOBOACTBO CTPaHBI, W DJUTHI, U OWU3HEC-
co00IIecTBO, M IIHMPOKas OOLIECTBEHHOCTh TPAKTYIOT 3TOT BOMNpOC Mo-cBoeMy. Hampumep,
HEKOTOpbIE U3 YYaCTHUKOB OOCYKJEHHS CUUTAIOT, UTO MOKa TOCYJapCTBEHHBIN ammapar IioXo
COBMECTMM U C PBIHKOM U C MOJIUTUYECKON nemokparueil. OHHM TOBOPST, YTO «IIOKPOII»
roCy/apCTBEHHOTO amnmapaTta 0e3HaIeKHO yCTapell, YTO MOCTOSHHO MOPOKIAET Cepbe3HbIe COOn
IpU €r0 B3aUMOJCHCTBUU C JBYMsSI YKa3aHHBIMU CUCTEMAMU — PBIHKOM U JEMOKPaTHYECKUMU
uHcTUTYyTaMu. [lo3TOMY TJaBHBIM MOJUTHYECKUM YCIOBHEM IPEBpPALIEHUs TOCYAAapCTBa B
CyOBEKT pa3BUTHUS, 110 UX MHEHUIO, CTAHOBUTCS aIMUHHUCTpAaTUBHAS peopma. DaKkTUUECKH peUb
uaer o pegopme rocyaapcrsa. CTaBUTCs 3a/1a4a MOAUYNHUTE «CYBEPEHHYIO OIOPOKpPATHIO» BOJIE
MOJIMTUYECKOT0 PYKOBOJCTBA cTpaHbl. [Iporiecc 3TOT MokeT OBbITh BeChbMa U BeChbMa HEMPOCTHIM.
Hampumep, usBecTHbIi ¢yTyponor u couuosnior InBuH Toddmnep, u3yudas MNOIUTHYECKUE
TpaHc@opMalii B pAa3JIMYHBIX CTpaHaX MHpa, NPUIIET K BBIBOJY YTO «4acTO HMEHHO
MIPABUTENBCTBA SBISIOTCS MOMEXOM MOJEpHU3AIMU, OTOMY YTO JyMarOT TOJBKO O TOM, Kak
yaepKaTh BIacTb» %,

[Ipu aTOM He ciemyeT 3a0bIBaTh, YTO pa3pabOTKa TAaKOrO MACIITAOHOTO MPOEKTa Kak

oOHOBJIEHHE OOIIeCTBA C HCHOJIb30BAHMEM MEXaHM3Ma MOJIEPHU3AUUN (IKOHOMHUYECKOM,

159 (cHocka?)
160 (cnocka?)
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MOJINTHYECKOM, COIMAIbHOM) JOKHA COMPOBOXKIATHCS TIYOOKHMM aHAJIM30M HMCTOKOB HAIIHUX
npoOjeM (HBIHEIIHUX M Tponuibix). M B 3TOM BOmpoce caMylo CEepbe3HYH IOMOIIb MOTYT
OKa3aTh, B TOM 4HcIe, Gruiocodsl U IuTepaTopsl. Beap mporecc 0OHOBICHMsI 00IIECTBA B I[EJIOM
JOJKEH COTIPOBOXKIATHCS M OOHOBIEHHUEM KaKJIOTO W3 UICHOB STOro oOmecTBa (Kak Obl
OaHabHO 3TO HU 3By4asno). Cremyer oOpaTUTh BHMMAaHHE Ha ACTETHYCCKYIO KOHIICTIIIHIO
rocyaapctra, Beickazannyro Mocudom bpoackum B ero Hobenesckoii nekiuu B 1987 roxy. On
TaK)Ke TOBOPUT O PEHIAIONIEM 3HAUYECHUU KYJIbTYpPhl U TIEPBUYHOCTU ICTETUKH MO OTHOIICHUIO K
ITHKE W TOCYAApCTBY M CYHMTAET, 4TO Jyd4lne OyaeT, eClIM OHO MPOCTO OCTAaBUT KYIbTYypy B
nokoe, a Ta OyAeT pa3BUBAaTbCd CaMOCTOsATEIbHO. Kpome TOro, OoH yTBepXkKAaeT, 4YTO
«TOJUTHYECKasi cucTeMa, (opma OOIIECTBEHHOTO YCTPOMCTBA, KaK BCsKas cHCTEMa BOOOIIE,
€CTh, 1O OIpelaeicHuio, (opMa TMPOIISAINICIO BPEMEHH, IBITAIOIIEIOCS HaBsI3aTh Cce0s
HacTosAIIeMY (a 3a4actyro u Oyaymemy). .. @unocodus rocyapcTa, ero THKa, HE TOBOPS O €ro
ACTETHKE — BCerja “Buepa’; sA3bIK, IUTEpaTypa — BCEraa “cerofHs’ U 4acTo — OCOOCHHO B ClIydae
OPTOAOKCAIbHOCTH TOW WJIM WHOW IOJUTHYECKOM cUCTeMbl — Jaxe ‘“3aBTpa’... MckyccTBO
BOOOIlle, U JIUTEpaTypa B YACTHOCTH, TEM M OTJIMYAETCA OT >KU3HU, UYTO BCErJa OCXKUT
noBTopeHus... OOmagaromee cOOCTBEHHOW T'€HEAIOTHEH, TUHAMUKOHN, JIOTHKOW W OyaymuMm
HUCKYCCTBO HE CHHOHHUMHYHO, B JIy4llIeM CiIy4yae MapauielbHO HCTOPUHU, M CIHOCOOOM €ro
CYILIECTBOBAHMS SBIISIETCS CO3/IAaHUE BCSIKUHM pa3 HOBOW 3CTETUUECKOU peaibHOCTH. BoT moyemy
OHO YaCTO OKa3bIBAETCsA “‘BIEpEU Mporpecca’, BIIEpear UCTOPHUH. .. Besikas HoBast acTeTHYeCKast
peaTbHOCTh YTOUHSET JIJISl YEJIOBEKA €ro peaqbHOCTh dTHYECKYH0. 60 scTeTnka — MaTh STUKH. ..
Yem Ooraue SCTETHYECKHI OMBIT WHAUBUAYyMa, YeM TBEpKE €ro BKyC, TeM YeT4e ero
HPAaBCTBEHHBIN BBIOOP, TEM OH CBOOOIHEE — XOTS, BO3MOXKHO, U HE cyacTinBee. IMEHHO B ATOM,
CKOpee TMPHUKIAJHOM, YeM IUIATOHMYECKOM CMBICJIE CJeAyeT TOHUMaTh 3aMeuyaHue
JlocToeBcKoro, 4To “kpacoTa craceT Mup”.. .»eL,

Hanee bpojackuili moI4epKUBaeT: «...HE MOXET ObITh 3aKOHOB, 3AIUIIAIOIIUX HAC OT
camMux ce0si, HU OJMH YTOJIOBHBIM KOJIEKC HE TpeIyCMaTpHBAeT HaKa3aHUU 3a MpPeCcTyIUIeHUE
MpPOTUB JHUTEpaTypbl. M cpemu STUX TPECTYIUIEHWH, MO €ro MHEHHWI0, HauboJee TIKKOe —
npeHeOpeKeHne KHUTaMH, UX He-YTeHHE. 3a MPECTYIUICHWE 3TO YEJIOBEK pacIulaunBaeTCs BCe
CBOEH JKMU3HBIO: €CJIM K€ MPECTYIUICHHWE 3TO COBEPIIAECT HAlMs — OHA IUIATUT 3a 3TO CBOEH

ncTopueiint6?,

161 crocka
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MU BoT Kkakoil 1o HTOraM paBMBIIHJ'IeHPIfI JCJ1aCTCsA HEBECEIIBIM BBIBO: «PYCCKas
Tparcaus» — 3TO UMCHHO Tparc¢aus 06H.[€CTBa, JIUTCPATypa B KOTOPOM OKa3aJaCb HpepOFaTI/IBOﬁ

163 Cormacurech, ecTb 0 deM

MEHBIIMHCTBA: 3HAMEHUTOM pPYCCKOW MHTEJUIMTCHLUN»
3ayMarthbCs. ...

A MoeT ObITh B IOMCKAX MyTel pa3BUTHS €llle Pa3 NOPa3MbIIUISATh O IUBUIM3AIIMOHHBIX
nonxonax. JKionben benna («IlpegarenbCTBO MHTEIIEKTYallOB») BBICKA3bIBAET TAKOE MHEHUE:
«EcTp ABa poja LMBWIM3ALMK, BECbMa OTiiMyaromuecs Apyr oT Apyra: C oIHOW CTOpOHBI,
UBWIM3ALUS XYJOXKECTBEHHas] W HMHTEIUICKTyallbHas (Jajee 3TH JBa aTpuOyTa HE Bcerua
CYLIECTBYIOT COBMECTHO), C JAPYroll — UMBUIM3alUs MoOpalibHas M mnonutudeckas. [lepas
BBIPAXKAETCSI B IMPOLBETAHUM IPOU3BEICHUNA MCKYCCTBAa M TBOPEHMH JyXa, BTOopas — B
3aKOHO/ATENIbCTBE, KOTOpask IPUBOJUT B MOPSAAOK MOPAJIBHBIE OTHOLICHUS MEXAY JXOAbMHU. Jlis
1epBoi, 0COOEHHO XYJOXECTBEHHOW, UCTOPUUYECKUM CHMBOJIOM MOXET CIyXuThb Wrtanus, ans
BTOPOM — aHIJI0-CAKCOHCKMiT MUp» 04,

[Ipu >TOM AemMokpaTHsi, MO €ro MHEHHUIO, «3WXKIETCS Ha M€ B BbICHICH CTENEHU
CIIOCOOHO# 3aTparuBaTh HCTETHYECKOE BOCIIPHATHE, — Mee PaBHOBECHS. . . » %,

UYro Tyt ckaxemb? OcCTaeTcsi TOIBKO BBIOpaTh, K KAKOMY IHMBHUIM30BAHHOMY BBIOODY
X0TeJ0Ch OBl ObITh MOOMMKe. Vnu mpokiaabBaTh, BCe-Taku, CBOM OCOOBINM POCCUHCKUN MYTh B
IIPOCTPAHCTBE U BPEMEHH.

[IpencraBnsercss Takke MHTEPECHBIM, MOYKEM JIM MBI IIPEIYBCTBOBAThH MPEACTOSIINAE B
oOLIecTBe MepeMeHbl, UX 1eJ1eCO00pa3HOCTh WIIM HEOTBpaTUMOCTh? KakoBbI MOTYT OBITh Hallll
SMOIIMOHAJIbHBIE IEPEKUBAHUS 110 HTOMY TOBOY?

A.®.JloceB, aHanu3upys 3CTETUKY Bo3poxkaeHus, 1aeT HaM CIEAYIOIUA UCTOPUYECKUI
IIpUMEpP TAKOIO MEPEKUBAHMS LEJION 3Moxu: «HaunHag ¢ XIV u Bmore 1o koHma XVI Beka
JesTeNn KyJbTyphl 10 Bcel EBpomne Oblin yOexaeHbl, 4TO OHM NEPEKUBAIOT «HOBBIM BEK»,
«mognepHblii  Bek»  (Bazapu). UyBcTBOo  coBepmiaromieidicas — «MeTamMopdosb»  OBLIO
MHTEJUICKTYyaJlbHBIM M OMOLMOHAJIBHBIM IO COAEPKAHUIO M IOYTH PEJIUTHO3HBIM IO
xapakTepy» 8.

S saBuArOCh, TOXalyil, €IWHCTBEHHBIM IPEICTABUTEIEM POCCUHCKOTO JIEJIOBOTO

COO6H_ICCTBEL C nmaugana 90-x Troa0B MHC IMOCYACTIIMBUIIOCH NPUHATH HETIOCPCACTBCHHOC YH4aCTUC

B CO3/IaHUU HaIlMOHAJIBHON (hPHHAHCOBOW MH(MPACTPYKTYpHl, CTaBIIEH HEOTHEMJIEMOH 4YacThIO

163 (cHocka?)
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PBIHOYHOM 3KOHOMUKM OOHOBIstouleiics Poccuu. [IpumeuaTenbHo, 4TO ceroiHs o0CyXkaeHue
COBPEMEHHOr0o cocTosiHus ¢uiocopun mnpaBa B Poccuum mnpoucxonuT uepe3 MpUIMY
KOHCTUTYLIMOHAIM3MA U KOHCTHUTYIIHOHHOM SKOHOMHKH. He HyXHO 10ITO OOBICHATH, MOYEMY
3TO BayKHO )i poccuiickoro ousHeca. [Ipesuaent Poccun [I.A.Mensenes ckasai, 4To «Mbl €11
HE CO3/alii TOM CHCTEMBbI, KOTOpasi OXpaHsjaa Obl Hally SKOHOMHKY... Mbl [IOKa HE CO3JaJiu
3 eKTHBHYIO 3aIUTY NPaB COOCTBEHHOCTH M He co3aiu 3pheKTHBHBIH cym» o',

B »9T0if cBsi3M y HAc BO3HHUKAaeT OOJIBIIOE KOJMYECTBO BOIMPOCOB U TMPOOIEM, Kak
TEOPETUYECKOr0, TaK M MPaKTHYECKOro cBoiicTBa. Hampumep, ogna w3 HUX — mpobiiema
€MHCTBA Cy/le0HOM CUCTEMBI U €IMHCTBA CUCTEMBbI IpaBa. OJHU OPUCTHI CYUTAIOT, YTO TAKOE
€AMHCTBO y HAC CYIIECTBYET, Apyrue, 4yTro — HeT. BOT MHEHHe OJHOro M3 POCCHUUCKHUX
npaBoBenoB: «Kak TOBOpPHTB, YTO y HAac €CTh €IWHCTBO CHUCTEMBI IIpaBa, €CIM Hamboiee
o0beMHasi pPETYyJISATHBHAS OTpPaciib — TPAKIAHCKOE TPAaBO — TMOJHOCTHIO HUTHOPUPYETCS
YTOJIOBHOH rocTuimel». M ecnu Mbl B 9TOW CBSI3M HE BHECEM HEOOXOIUMBbIE M3MEHEHHUS B
poccuiickoe 3aKOHOaTenbCTBO (BKIovas ['paxnanckuii Kogekc), To «Mbl Kaxablil eHb OyieM
MMETh CHTYAIMIO, KOT/Ia Y HAC I'PakIaHCKOE IPaBO CYIIECTBYET 10 IEPBOTO MITHUIMOHEPay %8,

CeromHs Kak HUKOTAAa OCTPO 3BYYUT Tema OOpHOBI C MPAaBOBBIM HUTHIM3MOM. JIHIIb
OIUMH mpuMep B 3ToH cBs3U. Kak cooOmarT cpencTtBa MaccoBOil HHGpOpManuu, CcyeT
HEBBINIOJHEHHBIX B CPOK NpEANHUCaHUi pykoBoacTBa KOHCTUTYIIMOHHOIO Cy/1a UAET Ha JECSTKH.
Hanpumep, xorma B nHawane centsiops 2009 roma ['ocymapcTBeHHas ayma yTBepkKaaia IUIaH
CBOEH paboOThl Ha CecCHIo, OblIa NMPHUBEICHA Takas CTATHUCTUKA: W3 45-TH 3aKOHONPOEKTOB,
KOTOpbIE ClIefyeT MNpHUHATH BO HcnoigHeHue pemeHuit Koncrtutynumonnoro Cyna P®, 1o
napiaMeHTa gouut jgumb 15. OcraBmmecs 30 3aKOHONPOEKTOB Ha TOT MOMEHT ellle He ObUIn
JlayKe BHECEHBI Ha pacCMOTpeHHUE 1 0Cy 1apCTBEHHON JyMBl.

Taxum oOpa3om, nepes KOHCTUTYLMOHHON 3KOHOMHMKOM CTOMT IIMPOKUN KPYT 3ajad He
TOJIKO TEOPETUYECKOIro, HO M MpaKTU4ecKoro IuiaHa. OJHO M3 BaXHBIX €€ HalpaBlICHH
3aKJIIOYaeTcss B aHaJNU3€ BO3ACUCTBUS SKOHOMUKM Ha rocyaapctBo. Kak mokasbiBaer
UCTOPUYECKHI OIBIT, PHIHOYHAs AIKOHOMHKA — 3TO, O€3yCIOBHO, OCHOBAa CYIIECTBOBAHHS
JEMOKPATHYECKOTO PEKMMa, HO €€ HAJIMYMe MOXKET W He TPUBECTH K CTAHOBJICHHIO TaKOBOH.
Jliss 1eMOKpaTUM B paBHOW Mepe OMacHbl KaK OTCYTCTBHE, TaK U HEOTPAHUUYCHHOE pa3BUTHE
CcBOOOJIBI TPEANPUHUMATENBCKOM JesTeabHOCTH. B omHoMm u3 ordetoB BeemupHoro 6anka

npeanprHdaTa IONBITKA B3ITIAHYTb Ha IOCICACTBUA rn06am/13au1/11/1 C TOYKH 3pCHUA
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KOHCTUTYITMOHHOW OKOHOMHUKH. B dacTHocTH, B HeM ObUI0 oTMedeHo: «[moOanpHas
SKOHOMHUYECKAsi MHTETpaLMs U JEMOKPATU3AIMs CY3WJIM BO3MOKHOCTH JJISI TIPOU3BOJLHOTO M
BOJIFOHTAPUCTCKOTO TOBEACHUA... TpeOoBanus Oombmeli 3ddexTuBHOCTH [ocymapcTBa
JIOCTUTIIM KPUTHYECKOTO HaKaja BO MHOTMX Pa3BUBAIOIMXCSl CTPAaHAX, IJ€ MPABUTENILCTBA HE B
COCTOSIHMHM OOeCreynBaTh Jake Takue (yHIaMEHTaIbHbIC OOIIECTBEHHBIC OJyiara, Kak IpaBo
COOCTBEHHOCTH, JIOPOTH, dJIEMEHTAPHBIC YCIYTH 3IpaBOOXPAHCHUS U 00pa30BaHMS. . .

B cocraB KOHCTUTYIIMOHHOM 3KOHOMHUKM BXOJAUT TaKK€ HW3YyYEHUE BO3ACHCTBUSA
SKOHOMHUYECKUX KPHU3UCOB HA TOCYAAPCTBO M KOHCTUTYLUHMOHHBIX KPHU3HUCOB Ha SKOHOMHUKY.
PesynapTaTrom Takoro BO3AEHCTBUS MOPOM CTAaHOBUTCSA MpeoOpazoBaHUE U JaKe CIIOM
COOTBETCTBEHHO SKOHOMUYECKUX OTHOIIEHHH MO0 CYIIECTBYIOMUX (POpM npagieHns» %,

®uHaHCOBBIN U dKoHOMUYeCKUM Kpax 2008 rona, TspKeNEeUIUi 3a mocienHue 75 JerT,
CTaJl MPEIMETOM JIETaJIbHOTO PAaCCMOTPEHUs BO BceM Mupe. [IbITasch OTBETUTHh HA BOMPOC: KTO
BUHOBAT, MHOTHE AQHAJIUTHKU KIECHMAT JKATHOCTh YOJUI-CTpUTa W OE30TBETCTBEHHOCTH
rocyJapcTBa, YCTpaHUBLIErOCs OT KOHTpPOJs 3a pelHKaMu. Ha Bompoc ke — «uro aenarb»? —
0OIIIETTPU3HAHHOTO OTBETA MOKA HET, Ja ¥ BPsI/I JIU OH OyAET HAalIeH B CKOPOM BPEMEHHU.

B nro6om ciyuae B MUpe HUIET CEphE3HBIM PAa3roBOpP O TOM, YTO BEpHBIE €Ill€ BUYEpa
MOJXO/IbI, JOKTPUHBI, MOJENU U T.[. TPEOYIOT cerofgHsi TIyOOKOTO aHajan3a, a MOXKET ObITh U
nepecmorpa. [logyac cTaBUTCS MO COMHEHHME Ja)Ke «CBATas CBATHIX» MHUPOBOW 3KOHOMUKH —
aMEpUKaHCKask MOJIeNIb CBOOOJHOTO PBIHOYHOIO KamuTainu3ma. MexayHapoaHas (uHaHCOBas
CHUCTEeMa Jajla Cephe3HbId cOOM, MpPU ITOM HOPMATHBHO-TIpaBOBas 0Oa3a oOKa3ajiacb HE B
COCTOSTHUU 00y37aTh TOBCEMECTHBIE 3710yNOTpeOIeHHs U KOppyniuio. Tak U XxoueTcs cKas3aTh
(Bcmomunuas H.O3epoBa): «Takoit KanmuTaiu3m HaM HE HYKEHY.

[Tepen mupom cTouT Bompoc (OAUH IS BCEeX): 4TO Aenarh Aanbiie? Kak BBIXOIUTH U3
pereccuu: CKOOPAMHUPOBAHO WM mooAauHouke? TyT Obl, KOHEYHO TPUTOIUICS OBl COBET
b.OkymxkaBbl: «Bo3pMeMcs 3a pyKH JIpy3bsi, 4TOO HE IPONACTh MOOANHOUYKe». Ho Bce 1 rOTOBBI
€My I0CJIeZI0BaTh?

[To muennto mpexaceparenss Koncrutynmonnoro Cyna Poccum B.3opbkuHa, «KpHU3HC
OOHAXMUJI HECOCTOSITENHPHOCTh KJIACCHYECKON JMOEepanbHON JOKTPHHBI TpaBa, KOTopas
npexycMaTpuBaeT (GopMaabHOE PAaBEHCTBO MEXKAY JESHUEM M BO3JAasHHUEM Tepe]] eIUHOM s

BCeX HOPMOit cBoGOIB 7C.
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He cnenyer mpu »TOoM 3a0bIBaTh, YTO KPU3UC [JOJDKEH HE TOJIBKO MOOYXIaTh K
CEpbE3HOMY aHAJIM3y CJIOXKMBIICHCS B MHMPOBOM JKOHOMHMKE M CTpaHe cuTyauuu. Kpusuc
00s3bIBa€T MCKATh HOBBIC BO3MOXHOCTH JJIsi OyAyiiero pa3BuTHs. VM He TOJNBKO HCKaTh, HO
caMoe€ TJIaBHOE, HAXOJUTh U YMETh I10JIb30BaThCS ’TUMHU BO3MOKHOCTAMU. Bo3bMeM, K IpUMEDY,
JMIIb OJUH U3 BBI30BOB, KOTOPbIE JOJKHBI OBITh OCO3HaHBl Poccuell B pamkax pa3paOoTKu
HOBOH IOBECTKHU JHSI: NMEPCIEKTUBBI MEXAYHApOIHOIO COTPYIHHUYECTBA B (PMHAHCOBOU cepe.
BHe BCAKOTO COMHEHHS, 3TO COTPYIHUYECTBO HEOOXOAUMO IEPEBECTH B HOBOE CO/ICPIKATEIILHOE
Ka4ecTBO. B 4acTHOCTH, W3BECTHBIM 3KOHOMUCT, ABTOPUTETHBIM CHELUAIMCT II0 BOIPOCAM
MEXYHAapOAHOM BamoTHO-(puHaHCOBOM uHTerpanuu O.B.byTopuHa BbICKa3bIBaeT cieayroliee
MHEHHE 10 3TOMY Bompocy: «CHTyalno Kpu3nuca HeOOX0IUMO HCHOJIb30BaTh KaK OTIPABHYIO
TOYKY JUIS PELIMTEIHHOTO MpophiBa B chepe uHancoBoii mHTerpanun B pamkax CHI'. Jlo cux
1op 3T0 00JacTh COTPYAHUUYECTBA HE Jlaja OCS3aEMbIX PE3YyJbTaTOB... MexXIy TeM B peruoHe
MMEIOTCS BCE BO3MOXKHOCTH AJI1 aKTHBHOro ucroisb3oBanusa onsita ACEAH m EBpocorosa B
Takux cdepax, Kak cTaOuiM3alus KypcoB HAllMOHANBHBIX BAJIOT, MHTErpalys HallMOHAJIbHBIX
(OHIOBBIX PBHIHKOB, TapMOHM3alMs (PUHAHCOBBIX CTAHIAPTOB, pa3BUTHE M OOBEIMHEHUE
TPAHCHOPTHBIX IUIATEXKHBIX CUCTEM. BOIpOochl O NPOTHMBOAECUCTBUM KPU3HCY U PA3BUTHHU
MEXYHApOJHOTO COTPYAHHUYECTBA B JIaHHOMW 00JacTH HEOOXOAMMO TOCTaBUTh B KauyecTBE
LEHTPaJIbHBIX Ha Omkalimx 3acemaHusx pykoBoxsaumx opraHoB CHI'. Pesyneratom 3THX
00CyXJIeHU! JOJDKHO CTaTh NPUHATHE YETKUX IMPOTrpaMM JIEHCTBUS, OTBEYAIOLIUX JIyYLIUM
METyHAPOIHBIM TIpakTHKaM» ',

HeoO6xonmuMo  MOMYEpKHYTh  B@XHOCTh  y4deTa  MHMpPOBOIO M €BPONEHCKOro
KOHCTUTYLIHOHHOTO OIIBITA B Pa3BUTUU POCCUMCKOIO0 KOHCTUTYLIMOHHOI'O IIpaBa, HO U MIEPEBECTU
pasroBop Ha IpPAaKTHYECKHE BOIPOCHI, CBSI3aHHBIE C KOHCTUTYLIMOHHOM W 3KOHOMMYECKOU
COCTABJISIFOIIEH B3aMMOOTHOLIEHUMM PoccuM € TakoW MEXrocyJapCTBEHHOM OpraHW3alueH,
kakoBol sBusercs ConpyxkectBo HesaBucumsbix I'ocynapers. CBoero pona «KOHCTUTYLMOHHAS
JETUTUMHOCTB» JTOM OpraHM3alM, sABISOLIEHCs «mpaBonpeeMHukom» kak CCCP, Ttak un
osiBIIel Poccuiickoii MMnepuu, U COOTBETCTBYIOIIAss MHOTOBEKOBAsl CBSI3b C MO3UTHUBHBIMU
TPaIULIMSIMA POCCUUCKON TOCYJTapCTBEHHOCTH WMEET MOIMOJHUTENIbHBIN, HO KpallHE Ba)KHBIN
DKOHOMUYECKHUM aCIEKT. BOCCTaHOBJIEHME MHOTUX IOJIypa3pyLICHHBIX IMPOU3BOJACTBEHHBIX
oTpacieil pocCUICKONW SKOHOMUKH, a TaK)Ke€ BO3MOXKHOCTh CBOOOIHOM MHUTrpariuu paboden Cuiibl

B pamkax ConpyxectBa HezaBucumbix [ocymapctB (nyume CHI) HampsmMyto cBs3aHbl €
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SKOHOMMYECKUM OJaronoiyuueM Poccuu m MatepuanbHbIM OOECIIeUeHUEM ee IPaKIaH Ha BCEM
npotsokernn XXI| Beka.

[Ipsamoe neiictBue Koncturyumu Poccuu pacnpocTpaHsieTcss Ha MEXIyHapOJHbIE
JIOTOBOPBl U OpraHU3alli, CBS3aHHBIE C MPOLBETAHMEM WU PA3BUTHEM CTPAHbI U IPaBaMU €€
rpaxaad. B crarbe 125 Konctutynmuu Poccuiickoit  ®enepauuu  ykKazaHO —MOpaBO
Konctutynuonnoro Cyna Poccuiickoit @enepanuu paccMaTpuBaTh BOIPOC O HE BCTYIMBIIHUX B
CHITy MEXJIyHApOJHBIX JIOTOBOpax. B To ke Bpems ero mpaBo Ha paccCMOTpeHHe (peaepanbHbIX
3aKOHOB M HOpMartuBHbIX akTOB lIpesmpenrta Poccuiickorn @Penepaumu u IIpaBurenscrsa
Poccuiickoii denepannu, 6e3ycioBHO, JaeT MPAaBO Ha KOHCTUTYIIHOHHYIO OLIEHKY T€X U3 HHX,
KOTOpbIE CBSI3aHBI C UCIIOJIHEHUEM YK€ JEHCTBYIOIIMX, BCTYNUBIIMX B CHIy MEXKIYyHAPOIHBIX
noroBopoB. KoOHCTUTYyLIMOHHAs 3KOHOMHKA H3y4aeT HE TOJIbKO BHYTPUIOCYIapCTBEHHBIE
IIPOLIECChl, HO W B3aUMOOTHOLIEHUS Mexay rocyaapcrBamu. Esponeiickuii Coro3, uctopus
co3JaHusl KoToporo Hawaiach B 1951 roamy, ka3aioch, ¢ YHCTO 3KOHOMHYECKOTO COKO3a IO
Bompocam yris u ctaiu, kK 2004 rony npumen k Koncrutyuu EBponbl, XOTs B UTOre OHa MOKa
[0 YUCTO TOJUTUYECKUM IpHYMHAM O(OpMIIEHA B BHJE JOTOBOpa C HCKIIOUYEHHEM CJIOBa
«xoHctutyuus». Ucropus ConpyxectBa HeszaBucumbix I'ocy1apcTB BBITTIIAUT UHBIM 00Pa30M.
HauaBnmce B gekabpe 1991 roma. € «koHcTUTyumoHHoro mpasonpeemHuka» CCCP,
Conpy»xecTBo 3a 15 €T CBOEro CyIIeCTBOBAHUS TPEBPATUIIOCH B IOBOJBHO PBHIXIYIO CTPYKTYPY,
B KOTOPOH OT/EIbHBIE SKOHOMHYECKHE M MOJUTHYECKHE MHTEPECHl €lle IMOAJIEPKUBAIOT €ro
JIOBOJIBHO OJIEKJIOE FOPUINYECKOE CYLIECTBOBAHHE.

B »TOM cnyuyae coueTaHMe KOHCTUTYLHMOHHBIX M SKOHOMHYECKUX (DaKTOPOB JIOJKHO
MMETh MECTO HE TOJIbKO Ha YPOBHE aHalM3a TEKYyIIeW CUTyalud, HO M COXPAaHHUTHCS B TEX
MPAKTUYECKUX U TEOPETUYECKUX BBIBO/IaX, KOTOPHIE U3 TAKOTO aHAIN3a BBITEKAIOT.
[IpaBoBOe TOCYIapcTBO, AOKTpUHAJIBHO ompeneieHHoe eme M.Kantom, siBaseTcss TakoBbIM
TOJBKO B TOM cilyd4ae, €clId OHO pa3BUBACT J00OpPOCOCE]CKHE OTHOIIEHUS C JPYTHMMHU
rocynapctBamu, nosromy Koucturymust Poccunm TpebyeT BHHMaHHsS K BOIpoOcaM OJIMKHErO
MIOCTCOBETCKOT0 3apy0exbs, yxe HauuHas ¢ [IpeaMOyIbl, rJie TOBOPUTCS O «IaMSTH MPEIKOBY,
«obecrieueHUH Oyaronoyy4us U nporseTaHus Poccumn», «OTBETCTBEHHOCTH IEpeJl HBIHEIIHUM U
OyAylmMMHU TOKOJIEHUSIMU», OCO3HAaHMM ce0si «4acThl0 MHPOBOTO cooOmecTBa». Bcece 3tm
MOHSTHS, 110 €r0 MHEHHMIO, KOTOPOE MBI pa3JeNsieM, BKJIIOUYEHBI B CMBICI KOHCTHTYLHOHHOTO
MPUHIIAIIA TPABOBOT'O TOCY1apCTBA.

Crnenyet yka3aTh TakXe Ha OCHOBBI KOHCTUTYIIMOHHOTO CTPOSI, KOTOpPbIE 3aKpPEIUICHbI B

cratbsix 3, 7 u 151 KoHCTUTyUMH M KOTOpPBIE, UCXOAS U3 YKOHOMHUUYECKON pPEabHOCTH, TECHO
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cesa3anbl ¢ Bompocamu CogxpyxecrBa HesaBucumbix ['ocynapers. Tak, rapantupoBaTh B
cerogusAmHerd Poccuu co3maHue yCIOBHM ISl TOCTOMHOW XH3HM W CBOOOJTHOTO Pa3BUTHS
YeJI0OBEKa, KaK 3TO IPEJyCMOTPEHO CTaTbed 7, HEBO3MOXKHO Oe3 olecneueHus Mpupocra
HACEJICHUs U Pa3BUTHs PBHIHKOB cObITa. O0a 3THX (pakTOpa HANPSMYIO CBSI3aHBI CO CTpaHAMHU
ConpyxectBa HeszaBucumbix I'ocymapers (nryume CHIY). B cOOTBETCTBHMH € KOHCTUTYIUSIMHU
owBiiero CCCP u PCOCP coro3 ¢ IpyruMu COBETCKUMH PECITyOIMKaMU HOCHJI, KpOME BCETO
IPOYEro, SKOHOMUYECKUi Xxapakrep. OCOOEHHOCTh COBETCKOM SKOHOMHUKH, XapaKTepU3YIOIIEHCs
TECHOH HKOHOMHMYECKOW KOONepauued NpeAnpUsITHA pa3IuYHBIX COBETCKHX pPECIyOIuK,
co3jaBajla Ul BBICUIMX OPraHoB BJIacTH HOBOM PoccMM MMEHHO KOHCTUTYLMOHHYIO
00513aHHOCTh MOAJEPKHUBATE U COXPAHATH CIIOXKUBILUECS MPOU3BOACTBEHHBIE CBS3M B PAMKax
ctpan CHI' (pa3ymeercs, TaM, rae 3TO ObUIO aKTyaJbHO M B3aMMOBBITOJHO). HeHamnexarmee
BBITTOJIHEHUE 3TOM KOHCTUTYHHOHHOW OOS3aHHOCTH TIPHBENIO K pPa3pbiBYy IOJABIISIOIIETO
OOJIBIIMHCTBA CIIOKUBIIMXCS NMPOU3BOACTBEHHBIX U MHOIMX TOPIOBBIX CBSI3eH M B UTOre — K
Jierpalaliid MHOTUX OTPACIEH pOCCUHCKON TPOMBIIIIIEHHOCTH.

Poccus ne npuobperana B 1991 rogy nezaBucumocts or CCCP, kak JlaTBusi, cToHus u
JIutBa, a nepexoauna Ha APYrod IOPUAWYECKHM YPOBEHb B3aMMOOTHOIIEHUN € rOCyJapCTBaMU
OJIMOKHETO 3apy0eXkbsi, ¢ KOTOPBIMH OHa MMeEET OOLIYI0 MCTOPUYECKYIO OOIIHOCTh U CyJb0y Ha
HPOTSDKEHUH BpeMEHU OT ABYX BeKoB (Cpenusis A3us, 3akaBkasbe) 10 ThicsdeneTus (YKpauHa,
benopyccus).

I'eononuTuyeckrie OCHOBBI OOIIHOCTH 3TUX roCyJapcTB U Poccun MMEIOT CyIECTBEHHOE
sKoHOMHUecKkoe ocHoBaHMe. He cmyuwaiino Ilpeacenarens Konctutynmonnoro Cyna Poccun
Banepuii JImutpueBnd 30pbKMH B CBOMX IIOJYYMBIIMX IIUPOKHUN pe3oHaHC «Te3ucax o
npaBoBoil pedopme B Poccum» moauepkuBaeT, 4To BHIOOP CUCTEMBI 3aKOHOIATEILCTBA SIBISETCS
o0u1eit mpoOaemMoi 1Jis MOCTCOBETCKUX rOCYAapCTB.

On numer: «Pa3nmmuuss B 3aKOHOJATENBCTBE MOTYT HMETh CEPbE3HBIE HEraTHBHBIE
HOCJEACTBHS Ul Pa3BUTUSI SKOHOMHYECKOH M (uHaHCOBOM mHTerpauuu crpan CopapyxecTBa
HezaBucumebix ['ocynapcTs u 11 pa3BuTHs 95koHOMHUKH Poccrun. MHoOrue U3 ObIBIIUX pecimyOanK
CCCP BbiOpanu eBporneiickue, a He pOCCHICKHE MpaBOBble OpHEHTUpPHL. [loaTomMy BakHa
KOHLENIMA equHoro npasosoro npocrpaicrsa CHI' u EBpornbl, koTopast 1aeT TBEpAYIO OCHOBY

Kak I pa3BHUTHUA pOCCHﬁCKOTO 3aKOHOAATECJIILCTBA, TaK U IJIA COXPaHCHUA CHI xax CIANHOTO
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PBIHKA KPUTHYECKU BA)KHO I POCCUMCKONW SKOHOMHKHU U MOXET ObITh JOCTUTHYTO TOJBKO MpHU
YCIIOBUM €MHOO0PA3Us SKOHOMUYECKOTO 3aKOHOAATENbCTBa» /2,

Anamu3  cutyamuu ¢ CoxpyxectBom HesaBucumbix l'ocymapcTtB ¢ mo3unui
KOHCTUTYLIMOHHON 3KOHOMUKH 1103B0JINA B.J[.30pbKHHY B BBIIENIPUBEICHHON IUTATE BBIACIUTh
CaMO€ BA)XHOE 3BEHO B LIEMU apPryMEHTOB «3a» U «IPOTHUB)» HHTErPAallUM HA MOCTCOBETCKOM
IIPOCTPAHCTBE.

Bepremcst kK KOHCTUTYIIHOHHOMY nMnepaTuBy u3 IlpeamOyner Koncrutyuun Poccun 06
OCO3HAHHMHU «ce0sl YacThi0 MUPOBOTrO coolmiecTBay. Ceifuac MUpPOBOE COOOIECTBO Pa3BUBAETCS
nox (iarom >KOHOMHUYECKOW Triiobanmu3anuu, nmostomy mns ctpan CHI cymectByer oOrnas
npo0JieMa: BXOJIUTh B MUPOBOM PHIHOK MOOAMHOYKE WIIH Fpynnoi. OT 3TOro BO MHOTOM 3aBUCST
IIEPCIEKTUBBI UX IKOHOMHYECKOTO Pa3BUTH.

[TocMOTpUM € 3THX K€ MO3ULMHA HA aKTyaJbHYIO celyac mpobiieMy B3aUMOOTHOIIEHUN
Poccun u EBpombl B paMkax KOHCTHTYIMOHHOTO OCO3HaHUs cebsi yacThio EBpomeiickoro
coobmiecTBa. MHOro roBopaT naxke o BxoxjaeHuu Poccum B EBpomerickuii Coro3. Ho Benp
04YEBHUIHO, 4TO Poccun HaMHOTO Tipoiie 06110 Obl BecTu nieperoBopsl ¢ EBponeiickum CorozoM,
HanpuMep, 0 €JMHOM IPaBOBOM IPOCTPAHCTBE, €ciid Obl Hama crpaHa ctana B ConpyxkecTBe
HesaBucuMsbix ['ocyiapcTB OHUM U3 JIMIEPOB CO3AAHUSA €AUHOIO IIPABOBOIO MPOCTPAHCTBA.

Kak mpaBuiIbHO MOAMETHII M3BECTHBIN 3KOHOMHCT B.May, Henb3sl CTpOUTH CTPaTEruio
HKOHOMUYECKOTO Pa3BUTHS Ha MPEANOI0KEHNH, UTO BBICOKHE LIEHBI HA HEPTHh OYAYT Aep>KaThCs
noctatouHo Aoaro. Kpome toro, nuBepcudukanys 53KOHOMHUKHU JIOJKHA OBITh apeCcHOM, TO €CTh
UMETh B BHUJY KOHKpPETHbIE PbIHKHM cObiTa. [103TOMYy BHOBb M BHOBb BCTaeT OCTPBIH BOIPOC:
UMEEeM JIM Mbl NPaBO TEPATh TPATULMOHHBIE POCCUHCKHE PHIHKM B OBIBHIMX pecIryOiaMKax
CCCP?

ConapyxectBo ObUT0 co3anHo B 1991 roay B mensx pemieHus TJIaBHOM T'€OMOIUTHIECKOM
3aaud TOTO BPEMEHU — COXPAHEHUS MPEUMYIIECTB HKOHOMHMUYECKOW HHTErpaluy ObIBIINX
coto3ubix pecnyonmuk CCCP. Pemenue sToli 3amaun 00Jerdasoch MHOTUMH  (DaKTOpaMu:
CrielMamu3aiel ¢  TeCHOM  Koomlepanueld  HalMOHATBHBIX  JKOHOMHK, OOITHOCTHIO
HCTOPUYECKOIO DPAa3BUTHUS, €IUHCTBOM IPABOBOIO DPETYJIMPOBAHHUSA, HAJIWYHEM OOIIEro s3bIKa
MEXKHAIMOHAJIbHOTO o0mmeHus u 1.1. CoapyxkectBo HeszaBucumbix ['ocyaapcTB JOKHO OBLIO
CTaTh CEPbE3HbIM SKOHOMUYECKMM COIO30M, OOBENMHSIONIMM JBE TATHIX TEPPUTOPUU
EBpornelicko-A3uaTcKoro KOHTHHEHTa, 279 MHWJUIMOHOB YEJOBEK, YETBEPTh BCEX MHUPOBBIX

3aracoB MPUPOJHBIX pecypcoB. OHAKO 3TOro He Mpou3onuio. Hanpotus, npakTHYecKH Ha BCEM

172

193



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

[IOCTCOBETCKOM IIPOCTPAHCTBE IPOM3OLIEN PE3KUl 00Bajd HAlMOHAIBHBIX 3KOHOMHMK, 32
KOTOPBIM TIOCJIE0Ba] MYYMTEIbHO AOJTHM MEpHOA 3KOHOMUYECKOH crarHauuu. JlocTaTouHo
ckazath, 4to Toibko K 2003 romy B CHI' Bmepsrie mocie pasBaia CCCP Obun mpeBblleH
ycranoBneHHblii OOH kpurtepuil oTHeceHHs CTpaH K 4Hciay Oeanedmmx. CpenHeMmecsdHas
3apabotHas iara B cpeaaemM o CHI™ cocraBuia 108 nommapos CIIA.

B nacrosmee Bpems CoapyxkectBo HesaBucumbix ['ocymapcTB mpencraBiseT coOoi
amop(HOe, SKOHOMHYECKH W TOJUTHYECKH claboe MEKrocyaapcTBeHHOe oOpa3zoBaHue. 3a
BpeMs cymiectBoBanus CoJlpyKecTBa B3aMMHBIM TOBapOOOOPOT COKpaTwics Ooyiee yeM B TpU
pasa, YTO SBJSETCS OCHOBHBIM IIOKa3aresneM Hed(p(PEKTUBHOCTH CYIIECTBYIOIUX (GOopM
uHTerpanuu. bosee yeM B 4eThlpe pa3a yBEIMUWIACH JI0J MUHEPAIbHOTO ChIPbsl B 3KCIIOPTE
ctpan CHI', B OCHOBHOM 3a cueT COKpalleHHs 00beMa IOCTaBOK MAIIMH WU TPaHCHOPTHBIX
CPEICTB. DTO MHAMKATOpP TOTo, yTo cTpaHbl CoJpyXecTBa BBICTYNAIOT B HE3aBUJHON poiu
CBIPbEBOI'0O MPHJIATKA Pa3BUTHIX rocyaapcTB Mupa. /s Bcex crpan ConpykecTBa, B TOM 4HCIIe
i Poccun, xapaktepeH HU3KUIM ypOBEHb KU3HHU.

be3 nmoctpoeHHbIX Ha 06a3e KOHCTUTYLIMOHHOM SKOHOMMKHM SKOHOMMYECKHUX OTHOIICHUH
co cTpaHamu OimM3KOro 3apy0exbs, Poccus MOKET OCTaTbes B M3OJSAIMU, YTO OTOPOCUT ee Ha
000unHy MUpoBOW ucTopuu. Takas yrposa BIOJIHE peajlbHa C YYETOM MHOTUX OOCTOSITEIbCTB.
[Ipexne Bcero, peub MIAET 00 YCWJIEHHMM HMHBIX LEHTpOB (cwi) mputTsbkeHus. Ha 3amane
EBpomnetickuii Coro3 BOBIE€KaeT B OpOUTY CBOErO BIMSHUS BCE OOJbIIEE YUCIIO CTpaH, KOTOPHIE
paHee ObuM 4acThio Poccum nmbo ee coro3Hukamu. Ha 1oxHBIX pyOekax yCHIMBAIOTCS
IpoIecChl HCIaMCKOM MaHTIOPKUCTCKOM wuHTerpauuu. Ha BocToke Bce Ooniee akTMBHO
BelcTynatoT Kutail, SImoHus, Takue MmexayHapojHble opraHuzaiuu, kak ATOC (Asmarcko-
TuxookeaHCKO€ SKOHOMHUYECKOE COTPYIHUYECTBO). B 3THUX ycnoBusx co3gaercs NoTeHIMaIbHas
yIrpo3a HE TOJIBKO JUIsl MEKIYHApOJIHBIX MO3UIMM, HO U JUIsl TEPPUTOPUATIBHONW LEIOCTHOCTU
Poccun. Kak BepHo moamerun B.Jl.30pbKuH, «TOBOPUTH O TOM, YTO LEHTPOOEXKHBIE CHIIBI B
Poccuu yTpaTHiIu cBOIO IMHAMEKY, HpeskaeBpeMeHHON >,

K coxanenuto, 3Tu yrpo3pl He BCerja aJeKBaTHO BOCIPUHUMAIOTCS OTAEIbHBIMU
nonutukamMu Poccuu, 0 dYeM CBHUIETENbCTBYET, HAIpHUMEp, HEBO3MOXKHOCTh HaaTUTh
CTaOMIIbHBIE OTHOILIEHHSI C CAMBIM OJIM3KHM €CTECTBEHHBIM COI03HUKOM Poccun — benapycoro.
BbIBO M3 CKa3aHHOTO OJUH: TEOMOJIMTHYECKUE U HKOHOMHUYECKHE (PaKTOPBI HACTOSTENBHO
JTUKTYIOT HEOOXOJIMMOCTh HE TOJIbKO COXpaHEHUs, HO U BceMepHOro ykperuieHus ConapykecTBa

HezaBucumebix ['ocyaapcTB. 10 TpeboBaHHE €CTECTBEHHOTO Pa3BUTHsI COOBITUM B YCIOBUAX BCE

173

194



04.03.2010. 19 crareii (2 BBOgHBIX + 17).

Ipensapurenbubiii 00beM: 420 625 3nakoB 6.mp. (481 492 3nakoB ¢ mp., 60 738 ci10B) co CHOCKaMHU.
234 c. penaktopckux 1o 1800 3HakoB O.mp. /

12 m.a. o 40 000 3HaKOB ¢ mp./

183 c. makeTHBIX 110 2 300 3HaKOB O.11p.

BO3pACTalOIell KOHKYPEHLMM Ha MHUPOBBIX pbIHKaX, OOOCTpEHMsI HPOTUBOPEUMH MEXKIY
Pa3sBUTBHIMHU U Pa3BUBAIOLIUMUCS CTpaHAMHU, YIIIyOJlIeHUs MPOLECCOB INI00aIN3aluy, BIMSIOINX
IIPAKTUYECKH HA BCE CTOPOHBI KU3HU.

Enunoe skoHOMHUYECKOE MPOCTPAHCTBO, EAMHOE BAIFOTHO-(DUHAHCOBOE MPOCTPAHCTBO HE
MOTYT CyLIECTBOBaTh 0€3 €AMHOr0 MPaBOBOIO MIPOCTPAHCTBA UJIM, UHBIMU CJIOBaMH, 0€3 eIMHON
CHCTEMBI IIPAaBOBOIO PETYJIUPOBAHUS YKOHOMUUYECKUX U (PMHAHCOBBIX OTHOLICHUH.

[Tpu pa3paboTke KOHIEMIUH E€IUHOTO MPAaBOBOIO MPOCTPAHCTBA JOJDKHBI OBITH YETKO
0003Ha4YeHbI €€ OCHOBHBIE LIEJIH:

CO3/IaHHE IIPaBOBOM OCHOBBI €JMHOIO0 JKOHOMHYECKOIO IIPOCTPAHCTBA M €IMHOIO
BaJIIOTHO-()MHAHCOBOT'O IIPOCTPAHCTBA;

rapmoHuzanusi npaBa CoapyxecrBa HesaBucumbix l'ocymapctB ¢ HOpMaMu
MEXlyHapOJHOI 0 IIpaBa U 00LIEeBPONEIICKOro Mnpasa.

KoHnenuuss eIuHOro npaBOBOrO MPOCTPAHCTBA HE CTAaBUT Iieneidl mpeoOpa3oBaHus
HOJUTUYECKUX CUCTEM, U3MEHEHHUs MJIC0JIOTHH, HUBETUPOBAaHUS HAlMOHAJIBHOM caMOOBITHOCTH
rocymapctB — ydactHukoB CHI. Bwmecte ¢ Tem ¢opmupoBaHHE €IHMHOTO MPABOBOTO
IIPOCTPAHCTBA, KaK HEOOXOIMMOH NPEINOCBUIKM POCTa TOProBOI0 00OpPOTa M WHBECTHIMM,
pa3BUTUSA NPEANPUHUMATEIBCKOM aKTHUBHOCTH, IIOBBIIIEHUS KOHKYPEHTHOIO IIOTEHIMAJA
HaIlMOHAJIbHBIX 3KOHOMUK, HECOMHEHHO, OyJieT OJaronpHsITHO CKa3bIBaThCSl HA BCEX CTOPOHAX
OOLIECTBEHHOI'O YCTPONCTBA (COLMAIBHOU cdepe, KyJIbType U T.J.) TOCYJIapCTB — YYaCTHUKOB
ConpyxectBa HezaBucumbix ['ocynapcts.

B nawane 2003 roma akamemuk Poccuiickoit Akagemun Hayk O.E.Kyrtadun u Bam
MNOKOPHBIM ciyra (3aMEHUTh Ha «Mbl C AKaJEMUKOM...») BBIIBUHYJIU KOHLEMIHIO €IWHOTO
npaBoBoro npocrpanctsa CHI' u EBpormsbi.

«Pa3nuuus B 3aKOHOJIATEIbCTBE MOTYT UMETh CEPbE3HbIE HEraTHBHBIE MOCIEACTBUS IS
pa3BUTHsI SKOHOMHMUYECKOW U (puHaHCOBOM mHTerparuu crpaH CHI' u, cOoOoTBETCTBEHHO, UIs
pa3BuTHs 3koHOMUKH Poccun. MHorue u3 6biBimx pecnyonuk CCCP BoiOpanu eBporneiickue, a
HE POCCUICKHE TpaBOBBIE OPHEHTUPHI, HAlpUMEp Marepuanbl i EIWHOTO Tpa)aaHCKoro
KOJeKCa U IPyTHe CTAHAAPTHI MPeAPHHIMATEIBCKOT0 U (PMHAHCOBOTO TpaBay ',

OueBuIHO, HABEPCTHIBATh YIYIIEHHOE BCe paBHO npuaercs. IIpeacrasnsercs, uyto aus
COBEPULICHCTBOBAHUS CBOETO 3aKOHOIATEILCTBA MBI JJOJDKHBI OPUEHTUPOBATHCS HA OTHOCSIEECS

K KOHTHMHEHTaJbHON MPaBOBOW CEMbE €BpOIEiicKoe MpaBo, KOTOpoe ropasno ommxke Poccun u
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crpanam CHI' u mo3BoiuT rapMoHM3upoBath 3akoHojarenbcTBo crpan CHI' u EBporneiickoro
co00111eCcTBa.

OnHako HEAOCTaTOYHOE pa3BUTHE IIpaBa, OCOOEHHO MPEANPHUHUMATEIBCKOTO |
(MHAHCOBOTO, CTAHOBHUTCS PEATbHBIM TOPMO30M JUIS pa3BUTHs (UHAHCOBOI cuctembl Poccuu.
Oco0OeHHO oOropuaeT OTCYTCTBHE KOHLEMIMM TIPaBOBOTO pa3BUTHs B O3TOH  cdepe.
KonnenryanbHoe pelieHHe 3TUX BOIMPOCOB J>KU3HEHHO HEOOXOAMMO M JIOJDKHO YYHMTHIBATh
cienyrolee.

IlepBoe. OueBunno, uro Poccuss B cdepe pa3BUTHS NPEANPHHUMATEIBCKOTO U
¢uHaHCOBOTO TpaBa B YCIOBUSX BCEOOIIEH MpeANpUHUMATENCKOH U (UHAHCOBOM
robanu3alnuy J0DKHA HE MPOCTO MPUHUMATh HOBBIE KAaYeCTBEHHBIC 3aKOHBI, HO 3aKOHBI,
CpPaBHMMBbIE U OTHYACTU aHAJIOTMYHBIE JTy4IIUM 00pa3LaM, IPUHATEIM B MUPE.

Bropoe. XoTsi mMeeTcs HECKOJIBKO MOJEICH MpeIPHHUMATEIHCKOTO M (PUHAHCOBOTO
1paBa, JIy4dllle BCEr0 OPUEHTUPOBATHCS HA Ty, K KOTOPOW TPAJAULIMOHHO YXE CTOJETHUS TATOTEET
poccuiickas paBoBas cUCTeMa. JTO, KaK U3BECTHO, EBPONEHCKOEe KOHTUHEHTAJIBHOE ITPaBo.

Tperbe. ViMeHHO B €BpOIEHCKONW TPaBOBOM CHCTeME MbI HaOmogaeM Haubosee
JUHAMHUYHbIE U3MEHEHUS, KOI/Ia BBIACNSIOTCS JIYYIINE JTOCTHIKEHUS HALlMOHAJIBHBIX MPAaBOBBIX
CHUCTEM U TNpHUCHOCAaOIMBAIOTCA K YPOBHIO MEHEe pa3BUTBIX IPaBOBBIX CHUCTEM CTpaH
EBponeiickoro coobmiecTBa, a CpeJu HUX YK€ M Halld BOCTOYHOEBpPONEWCKHE cocenu, U
[TpubGantuka, TO ecTb cTpaHbl, cpaBHUMbIe ¢ Poccueir. Iloatomy B  cdepe
NPEeIPUHUMATEIBCKOTO U (PMHAHCOBOTO IpaBa ONTHUMAJIBHBIM MOKET OKa3aThCsl MOAXOJ IO
OpUeHTaluK Ha (QopMupyromuecs HIM yke CHOpPMUPOBAHHBIE MPABOBbIE CTAHAAPTHI
EBponeiickoro coobiecTsa.

YerBeproe. OueHb BaxHO, 4TOOBl pa3BuThe mnpaBa Poccum u ctpan CHI' He
pacXxoAMJioOCb B pa3Hble  CTOPOHBI.  TpyJHO TOBOPUTb O  COJMKEHUHM  HOPM
NpEANPUHUMATENBCKOTO U (PMHAHCOBOIO IpaBa, MOTOMY UYTO 3HAYUTEIBHYIO YacThb 3TUX HOPM
eme MpeacTouT co3xaTb. OJHAKO BaXHO JOTOBOPHUTBCA 00 OMNpPEIENCHHBIX IPaBOBBIX
CTaHAapTax B MPEIIPUHUMATENbCKOW M (UHAHCOBOHM cdepe ¢ TeM, 4TOObl OHU YUHUTHIBAIHCH
y>Ke MIPU CO3JJaHUH NPABOBBIX HOPM.

IIsitoe. Bo3aMokHO, mpu ompesieieHuH OOIIUX CTaHAApTOB MPEINPUHUMATENBCKOTO U
(¢uHAHCOBOTO TpaBa JIydlle Ccpa3y OPHUEHTUPOBATbCS Ha OOIIME eBpONEHCKHEe MpPaBOBBIE
crangaptel. HyxHO co3gaTth emmHOe mpaBoBoe mpocTpanctBo crpaH CHI', mius Toro 4utoOs
00JIErYUTh U PAllMOHATIU3UPOBATh CO3/IaHNE HALMOHAILHOTO (DMHAHCOBOTO 3aKOHO/ATENbCTBA U

JUIsL TOTO 4TOOBI O0JIErYuTh SKOHOMHYECKHE oTHolIeHus ¢ EBponoii. [Ipomie roBopsi, MOXHO
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rOBOPUTH O (OPMUPOBAHUHU E€AMHOTO MPABOBOTO MpocTpaHCTBa EBpomeiickoro coolmiectBa u
ctpan CHI'. Peus ugner, B mepByto oyepeib, 0 MpeANPUHUMATEILCKOM U (PMHAHCOBOM IIpaBe,
KOTOpBIE CO3JA0TCS IIOYUTHU C HYJI, a IOTOMY Takas 3a/iaya IPaKTUYECKH BIIOJHE OCYIECTBUMA.
[ToguepkHeMm, YTO KOHLENTyaJdbHbIE MOAXO/bl, M3JI0KCHHbIE B JAHHOW KOHLEMIUHU OBLUIN
0/100peHBI B pe3ofironuu MexayHapoaHoro topuaudeckoro gopyma 24 supaps 2003 rona, B
KOTOPOM YyyacTBOBaJiu mpezacTtaButenu Bcex crtpan CHI, a Takke B pexkoMeHAALMIX
DKOHOMHYECKOTO dopyma  EBpA3DC (EBpormeiicko-A3narckoro SKOHOMHUYECKOTO
coobmmectBa?), npomeamiero B Mockse 20 ¢eBpas Toro xe roja.

Kuraii, SInonus u B ckopom BpemeHH eaunas Kopest tepnenuBo OyayT HaOIOaTh Hallle
[Tpumopse u Bocrounyto Cubupb, oxugas, Koraa HpHIET UX BpeMs Il OCBOCHUS ITHX
tepputopuit. [Ipu 3ToM uUX TEprieHUs XBaTUT Ha MHOTHUE JecATUiIeTHs, a To u cronerus. CILIA u
EBpoma ¢ TpeBoroii cMoTpsT B 3TO OyAyliee, 4peBaToe B IEPBYIO OdYepeab HWHTCHCHBHOU
SKOHOMMYECKOH (a MOoxkeT, U nHOi) skcrancuedt Kuras. B stom Oyaymiem (MoxeT ObITh, U HE
TakOM YK OTHajeHHOM) Poccus, BO3MOXKHO, BUIMTCS aMEpUKaHIIAM U €BpOIeHIlaM CKopee
MapTHEPOM M COIO3HUKOM, Y€M KOHKYPEHTOM M TMPOTHUBHUKOM. [losToMy OHM Morim Obl
YCMOTPETh B Pa3BUTHH MHTETpanoHHbIX mporeccoB CHI' monesnsie, B TOM uncie U ISl HUX,
3apOJIBIIIN U 3a4aTKU OYyAYIIMX IKOHOMUYECKUX U TTOTUTHYECKUX OTHOIICHUH.

EBpocoro3 mpoiien mnonseka OTHIOAb HE TWHEHHOro pa3Butus. [lopoit coObITHS 3aX01In
B TYIIHK, U Y BCEX YYaCTHUKOB KOHYAJIOCH TeprieHne. Ho HUKoOr1a, HM HAa MUHYTY HE KOHUYAJIUCh
[IEPETOBOPBHI.

BoT 3Ty eQMHCTBEHHO MOHATHYIO U SICHYIO (OpMyly, BHIMMO, HYKHO B35Th Ha
BoopyxeHue u B CHI'. Ilpu 3ToM mocne moka 4To HE CIMIIKOM YJIaYHOTO SKOHOMHYECKOIO
pazButus EBpA3DCa u Jpyrux «ONINOPTYHUCTHYECKMX» MO oTHomeHuto k CHI' munHH-
o0pa3oBaHMil, BEpOSATHO, CJIEAYyEeT IOHATh, YTO CYLIECTBYIOLIAs OpraHU3allMOHHO-TIPaBOBas
ctpyktypa CoapyxectBa HezaBucumbix ['ocyaapcTB, XOTs, MOXKET OBbITh, U HE MPUCIIOCOOIIEHA
CETOHSI ISl PeaTbHOM SKOHOMHYECKOH UM MHOW MHTETpaIluy, 3aTO MPHUCTOCO0IeHa K BEACHHUIO
OJIHOBPEMEHHO Ha pa3HbIX YPOBHSX MEPErOBOPOB, B MEPBYIO 0Uepeib B chepe B3aMMOBBITOTHBIX
HKOHOMUYECKUX OTHOUIeHHH. J[pyryo Takyro opranuzanuio, kak CHI', B 0003pumom Oyayiem
y>K€ HE CO3/1aTh.

Kpome Toro, crpykrypa CoapyxecTBa MOXET OBITh XOpOLIO MPHCIOCOOeHa s
IPOBEJCHUS MakKpo- M MHUKPOMCCIENIOBAHUN IO CTPATETMUYEeCKUM M CPEeIHECPOYHBIM
SKOHOMHMYECKMM mpoektaM u mnporpammaM. CHI' moxker crareb mnosieM [Jis  pa3BUTHS

SKOHOMHUYECKOH cTparernn Poccun.
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Ecnu Poccus u apyrue crpansl CHI' He HaydaTcsi MBICIUTh HA MHOTHUE JIECATUIICTHS
BIIEpe],, XOTs Obl B cepe dKOHOMHKH, TO HEOIArompusaTHOE OYIyIlee MOXKET BCTPETHUTh HE
TOJIbKO JIeTed, BHYKOB M NPABHYKOB, HO U HAc caMux. «BbIrogy» HYXHO pacCUMThHIBaTh Ha
OCHOBaHWH, B IEPBYIO OuYepelb, SKOHOMUYECKOW CTpATETHUH, a IMOTOM YK€ — C Y4YETOM
CHIOMHUHYTHOTO WHTepeca. Hamm cocequ Ha 3amaae pa3pabaTbiBalOT AKOHOMHYECKYIO
CTpaTErui0 Ha JIEeCATUJIETUs, a coceau Ha Boctoke — Ha ctoserus. He orcTaTth OT HUX — 3TO
KOHCTUTYIIMOHHAS 00sI3aHHOCTh POCCUUCKUX MTOJTUTHKOB.

[ToctpoeHre KOHCTUTYUMOHHOMW 3KOHOMHKH, TO €CThb 3KOHOMMKH, HAIIPaBICHHOM Ha
YAOBJIETBOPEHUE SKOHOMUYECKUX W COLMAIbHBIX IIpaB, TrapaHTUPOBAaHHbIX KoHcTUTyIMER
Poccuu, sBmsercs cepoit OTBETCTBEHHOCTH HE TOJBKO (DMHAHCHCTOB M DKOHOMHCTOB, HO U
IOpucTOB. Pa3zpaboTka cTpaTerMuyecKkux IUIAHOB Pa3BUTUS HSKOHOMHUKH, BKIIFOYAIOIIETO
ocyuiecTBieHue Tpedboanus crarbu 75 Koncturynuu Poccuiickoit @enepanuu o cTabuiIbHOCTU
pyOsi, TpeOyeT MpaBUIILHONM MPaBOBOM OpraHHU3aIMM IMpoIlecca BHIPAOOTKH 3KOHOMHUYECKOU
CTpaTeruu, He TOBOPs yxke 00 3pPeKTUBHOM IOpPUIUIECKOM 00eCTIeYeHUH TPETBOPEHUS B )KU3Hb
MIPUHATBHIX CTPATETUUECKUX PEIICHHI.

[Toxanyi, Hambojee 3aMETHBIMH MPOTPAMMHBIMH  3asBJIICHUSIMH IO  BOIPOCaM
sxoHoMukH IIpesunenta Poccun J[.MeaBeneBa MOKHO Ha3BaTh IJIAHBI 110 MPEBPALICHUIO PYOIIS
B MHUPOBYIO PETHOHAIBHYIO BATIOTY M O co3MaHuM B MockBe MexayHapoqHoro (puHaAHCOBOTO
nentpa (M®ILI). [Ins HacenmeHus Takoe HANpaBJICHHE EATEILHOCTH TOCYJapCTBa SIBIISIETCS
Ype3BBIYAITHO BaXHBIM, OCOOCHHO Ha (HoHE yCHIMBaromEerocs (UHAHCOBOTO Kpu3uca. B
CKJIQJIbIBAIOLLEHCA HEMPOCTOM 3KOHOMHMYECKOW CUTYyallMu MPUHATHE CTPATETUYECKUX PELICHUMN
M0 HaMpaBlIEHUSM pa3BUTHs (PUHAHCOBOIM CHUCTEMBI CTpaHbl Ha Omkaiimue 12-15 net apnsercs
Oosee 4eM CBOEBpeMEHHBIM. HeKOHKypeHTOCIIocoOHass MU HE TOTOBas BCTPETUTH BBI3OBBI
mobanu3anuu  (pUHAHCOBash CHUCTEMa MOXET cama 1Mo cebe cTaTh HE MPOCTO TOPMO30M
HSKOHOMUYECKOTO Pa3BUTHUsI CTPAHbl, HO W MPUYUHON yrmyOneHus: kpusuca. B To xe Bpems
MpaBUJILHO OpraHU30BaHHAas W OPHEHTUPOBaHHAas (UHAHCOBAS CHUCTEMa MOXKET CTaTh
JIOTIOTHATEIBHBIM 3(()EKTUBHBIM AaHTUKPU3UCHBIM MEXaHU3MOM M (AaKTOPOM COIHMAIBHOTO
CHIOKOHCTBHS.

HyxHo nmonumate, uro camo CHI' kak rMraHTCKMl MHTErpAallMOHHBIA MPOEKT HUKOTJA
BCEpbE3 HE HauMHaANOCh. OHO MPOCTO KAKOE-TO BpPEMsI HCIOIb30BAJIOCH KaK MEXaHU3M
3aMeJICHUS M CMATYEHUs MOCceACTBUl pacnana. Ceiyac BpeMs MEPEOCMBICIUTh CUTYAIUIO U

IMPOBEPHUTE €€ CEPHLE3HBIM COBMECTHBIM DKOHOMUYCCKHUM aHaJIM30M.
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Ecnmu CoppyxectBo HezaBucumbix ['ocymapcTB BBITOAHO, 3HA4YUT, OHO BepHO. U
HaoOopoT. Ho pemars 3TH BOMNPOCHI MOXHO TOJBKO B paMKaxX OYEHb MPOJyMaHHOU
IKOHOMHYECKOU CTpaTeruu, pa3paboTka KOTOPOH HEMOCPEACTBEHHO BhITeKaeT u3 [IpeamOyiibl
MHorux crarei Koncrurynuu Poccutickon denepanyu.

Tema BamoTHO-(MHAHCOBOM uWHTerpanmuu B pamkax CHI' mumeer mis meHs ocoboe
3HaueHne. C Moel CTOPOHbI M CO CTOPOHbI MHOTOYHMCIIEHHBIX 3KOHOMHCTOB, HOPHCTOB,
OM3HECMEHOB, YHMHOBHHUKOB OBUIO TIOTPA4Y€HO HEMalO YCWIMH Kak Jjs pa3pabdoTKh ee
TEOPETHUUYECKUX ACTIEKTOB, TaK U JIsl IPAKTUYECKON peain3aliuu uaeu co3gaHusi 00beIMHEHHOTO
BaTtOTHO-(hrHaHcoBoro mpoctpanctBa CHI'. Tlpu 3ToM AOCTHYD O0XHIaEMBIX PE3yJIbTaTOB HE
yaanock. [loutn 3a nBa necstuiierus cyumecrsoBanuss CoapyKecTBa B CTOPOHY MHTErPALIMH TaK
U HE OBUIO CHIETaHO HEOOXOIUMBIX PEIIUTEIBHBIX M JHEPrHYHBIX MmaroB. Jlo cux mop He
pa3paboTaHa cTparerusi 5)KOHOMU4YecKor nHrerpanuu crpan CoapyxectBa. OTCYyTCTBYET YETKHI
IUTaH JIEHCTBUI MO MPOJBMKEHHUIO K Takoil menu. W 310 BeIrsaurT TeM Oosee CTpaHHO, 4TO
nocyieBoeHHasi EBpomna yxe siBUjla BCeMY MHPY BEJIMKOJENHBIA INPUMEpP TOTrO, KaK HapoIbl U
rocyJapcTBa IIOCJIE MHOTHUX CTOJIETMUH pacmpedl W BOWH Hanumi B cebe CUJIbl |
MPOJIEMOHCTPUPOBAJIA ~ BEJIMYANIIIEE MCKYCCTBO KOMIIPOMHUCCA JUISl pealiu3alliid  TaKoro
CJIOKHEHWILEro MpOeKTa, KakuMm siBisiercs EBpomneiickuil coro3. B pe3ynprare COBMECTHBIX U
MHOTOJIETHUX YCWIHUN OblI0o co3gaHo ExnHoe eBpormeiickoe 3KOHOMHUYECKOe MPOCTPAaHCTBO, K
TOMY K€ TOSBWJIACh €JMHas BatoTa. Temeph MOJHBIM XOJOM HIET CO3JaHWE MPSIMO-TAKH
«CoennHeHHbIX mTaTOB EBpomb». Uero TOIBKO CTOMT B 3TOW cBsi3u mpuHsiTHe KoHcTutyuu
o0wenuHeHHol EBponbl (mycTh naxe B Ha3BaHue JluccabGonckoro JloroBopa mo mpUYMHAM
MOJUTUYECKOH KOHBIOHKTYPhl HE TIOCTAaBUIM CIOBO «KOHCTUTyHms»). [loatomy, He
YAUBUTEIBHO, YTO KpENKo oO0beauHuBIIHMiCS «CTaphlii CBET» IS CBOETO THMHA BHIOpaA
muiepoBckyto «Ony k pagocti». Ota Oja, HamucaHHas 0oJiee IBYXCOT JIeT Hazaa ¢puinocodhom
U MOATOM, COJEPKUT 3TUKO-3CTETUYECKHE IIEHHOCTHBIE YCTAHOBKH, KOTOpbIE aKTyalbHBI JJIs

CBpOHCfICKPIX HapOJd0B U CCrOAHA:

«PamocTs, mraMs He3eMHOE,
Paiickuii nyx, CJIETEBIINN K HaM,
OnpgHeHHbIE TOOOIO,

MpbI BOILILITM B TBOM CBETJIBIN XpaM.
Te1 cOmmkaenp 6e3 yCuibs

Bcex pa3zpo3HeHHBIX BpaxKa0i,
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Tam, rae Thl pacCKHHEIIb KPBLIbS,

JIromu — OpaThs MexK co00i».
«OOHUMHUTECH MUJITUOHBI !

Crnelitech B pajocTH OJHOM!

TaMm Haz 3B€3HOIO0 CTPAHOM —

bor, B 1F000Bb IIPECYIIECTBICHHBIN.’

Yurast 3TH BIIOXHOBEHHBIE CIIOBA, HEBOJIBHO 331a€UIbCS BOIIPOCOM: a 3a3BYUHT JIM KOTJa-
HUOy b Ha npocropax Hamero Conpy:kecTBa OpaTCKUX HApoJOB MOJ00Hass 00beIUHHUTEIbHAS
Opma B 3HAaK TOro, YTO HUHTErpauus, O HEOOXOAMMOCTHM KOTOPOH Tak JOJro TOBOPHIIN
IMPOCBCIICHHBIC YMBbI HAIICTO OTCYECTBA M APYKCCTBCHHBIX K HEMY CTpaH, HAKOHCI-TO
cocrosutack? CerosiHs oA00HOro poJia KeJlaH!s MOKHO Ha3BaTh MEUTOM, a MOKHO — [IpoekTom

(c 6ombI1I0H OYKBBI), KOTOPBII MPOCTO KJET T€X, KOMY IO IIJIeUy €ro Jep3HOBEHHAs pean3alius.
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